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BACKGROUND
• A 277-acre signature park in the heart of Dallas

• Largest collection of art deco buildings in United States
• Designated a National Historic Landmark by the National Park 

Service in 1986
• Home to cultural institutions, sporting and performance venues, 

signature events and attractions
• Designated one of America’s “Great Public Spaces” by 

American Planning Association in 2011
• Recognized with two Venue Excellence Awards by the 

International Association of Venue Managers in 2016
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MAYOR’S FAIR PARK TASK FORCE
• In 2013, Mayor Mike Rawlings 

appointed  the Mayor’s Fair Park 
Task Force (Mayor’s FPTF)  

• Charged with:
• Examining the future of Fair Park
• Capitalizing on the many strengths of Fair Park
• Enabling Fair Park to reach its full potential 
• Making recommendations that would address long-

standing challenges and realize real improvements 

• Recommendations would address:
• Inadequate funding
• Absence of green space
• Lack of cohesive governing and marketing body
• Misconceptions regarding park safety
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MAYOR’S FAIR PARK TASK FORCE

• “A Park For All People” –
presented at a joint session of 
the City Council and the Park 
and Recreation Board on 
September 3, 2014

• Recommendations:
• Enhance access and connectivity 

with community and city
• Establish a community park on 

south side of Fair Park
• Empower new non-profit 

organization as operational and 
marketing authority for Fair Park
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PARK BOARD AND COUNCIL REVIEW

• September 2014 – May 2015: Park and Recreation 
Board discussion of Mayor’s FPTF recommendations

• December 2014 – February 2016: Four Public Input 
Meetings were held

• May 7, 2015: Park Board authorized adoption of 
resolution in support of Mayor’s FPTF recommendations 
with modifications

• November 17, 2015: Councilmember Tiffinni Young hosts  
“The Future of Fair Park” community meeting at the 
African American Museum

5



PARK BOARD AND COUNCIL REVIEW
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• November 18, 2015: City Council was briefed on “The 
Future of Fair Park” by Walter J. Humann

• February 8, 2016: City Council hosts a public input 
meeting at the Hall of State

• April – August 2016: Park and Recreation Board 
discussion of deal points for a proposed Management 
Agreement with the Fair Park Texas Foundation

• August 4, 2016: Park and Recreation Board approval 
of draft Management Agreement



PUBLIC PRIVATE PARTNERSHIP

• Sufficiently fund the operation of the park
• Increase staffing in the areas of marketing, events and 

programming,  development and community outreach 
• Add trades staff (plumbers, painters, carpentry etc.) to address 

periodic maintenance and enhance facilities and amenities upkeep
• Engage administrative services such as human resources, legal, 

accounting, communications and information technologies

• Leverage private and public dollars for park 
enhancements and improvements 

• Improve aesthetics and functionality of spaces and facilities
• Create a new community park and green spaces
• Stimulate economic growth through investment in Fair Park and 

surrounding community 
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DEAL POINTS 
for the 

RECOMMENDED 
MANAGEMENT AGREEMENT 
WITH THE FAIR PARK TEXAS 

FOUNDATION
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RECOMMENDATIONS

• City of Dallas (City) to contract with Fair Park Texas 
Foundation (Foundation) for the management, 
maintenance, operation and marketing of Fair Park

• Fair Park will continue to be an asset owned by the 
City of Dallas and managed by the Foundation

• City to pay an annual management fee to Foundation 
to fully support Fair Park as a public park, 
maintaining and managing the grounds and facilities 
as a vibrant, year-round location for events, daily 
activities, cultural enrichment and a place for quiet 
enjoyment 1.01 (a)
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Article I

PURPOSE AND TERM
• City appoints Foundation as the exclusive operator and 

manager of Fair Park
• Foundation commits to fully and completely support Fair Park as a 

public park, solely for park purposes, for the benefit of the City’s 
residents and visitors 1.01 (a)

• Foundation will pursue certain performance objectives 1.01(b)

• Creation and maintenance of a community park
• Support and enhancement of Fair Park as a national historic landmark
• Maintenance and enhancement of the various cultural institutions
• Maintenance and enhancement of the sporting and recreational venues

• Term
• Twenty-year term to commence on January 1, 2017 1.02

• Two consecutive five-year renewal options 1.03
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Article II

OWNERSHIP, TRANSFERS AND 
TRANSITION 

• City retains ownership of land, real property interests 
and improvements 2.01 

• City will convey to Foundation personal property 
utilized by Fair Park for daily operations including but 
not limited to equipment, furniture, fixtures, supplies, 
computers, vehicles, permits, and other tangible and 
intangible property 2.03 except Public Art 2.03 (e) and 
Historic Furnishings 2.03 (f) used in connection with and 
necessary to the operation of Fair Park
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Article II

OWNERSHIP, TRANSFERS AND 
TRANSITION

• City shall assign and Foundation shall assume Fair Park 
contracts 2.05 (a)

• Foundation shall provide upkeep, maintenance, repair, security, 
storage or other services to the extent Foundation receives 
funding from the City 2.05 (b)

• Foundation shall assume the City’s payment obligations related to 
the three annual football games played in the Cotton Bowl
2.05 (d)

• Children’s Aquarium at Fair Park will not be assigned to 
the Foundation and will continue to be governed by the 
Dallas Zoo Agreement executed on September 30, 2009
2.05 (e)
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Article III

MANAGEMENT FEE AND OTHER 
FISCAL MATTERS

• City to pay Foundation annual Management Fee 3.01(a)

• FY2016-17: $12,525,000 
• Less $1M in transition funds provided no later than 

10/31/2016   
• Balance ($11,525,000) to be paid in full at Commencement 

Date 1/1/2017

• FY2017-18: $18.7M
• FY2018-19: $20.7M
• Beginning in October 2017 Management Fee shall be 

paid in equal quarterly installments 3.01 (b)
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Article III

MANAGEMENT FEE AND OTHER 
FISCAL MATTERS

• City, subject to City Council approval, will seek 
voter consideration to authorize bond funds for 
certain Fair Park capital bond projects* in the 
next two (2) upcoming bond programs 3.03

• Proposed 2017 Bond Program
• City: $75M
• Foundation $50M in matching funds

• Proposed Second Bond Program
• City: $50M
• Foundation: $50M in matching funds

* Does not include funding for projects outside of Fair Park boundaries
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Article III

MANAGEMENT FEE AND OTHER 
FISCAL MATTERS

• Foundation shall fund resident institutions to support 
programming, utilities, maintenance and other facility 
support 3.05 (a)

• If City Council appropriates the full management fee, Foundation 
shall allocate at least $1.3M to the Resident Institutions 3.05 (a)

• If City Council appropriates less than the full management fee, 
Foundation will reduce proportionately the funding amount to 
residential institutions 3.05 (b)

• Foundation will utilize the Office of Cultural Affairs annual 
application and review process for evaluation and 
recommendation for funding support 3.05 (d)

• Foundation has an obligation to conserve public art work  
at the direction of the OCA Director in proportion to any 
bond funds received 2.03 (b)
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Article IV

MANAGEMENT AND OPERATION 
• Fair Park Texas Foundation, Inc. is a non-profit 

newly formed to operate Fair Park 
• Governed by a nine-member Board of Directors 4.02

• At least one member shall be from and represent the 
surrounding Fair Park community

• At least one member shall be from and represent the historic 
preservation community

• Fair Park will be used solely for park purposes: 
recreation; culture; sports; entertainment; and 
education with a recreation or cultural component 
4.05
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Article IV

MANAGEMENT AND OPERATION
• A performance plan with performance indicators will be 

developed in order for the Park and Recreation Board to 
evaluate the performance of the Foundation 4.03 (a)

• Indicators will include but not be limited to: number of 
visitors; number of events; operating revenues; capital 
expenditures; contributions from city and non-city sources; 
contributions for the signature community park; amount of 
green space created; and Foundation’s progress in meeting 
the City’s BID plan

• Foundation will submit the performance plan to the Park 
and Recreation Board, subject to Park Board review and 
approval 4.03 (b)
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Article IV

MANAGEMENT AND OPERATION
• The Foundation shall provide to the Park and Recreation  

Board reports on activities at Fair Park 4.03 (c)

• For the first two years no less than quarterly, Foundation will 
report on significant activities and accomplishments including the 
transition of Fair Park Management to Foundation

• Beginning in the year 2020, Foundation will provide an annual 
report to the Park and Recreation Board summarizing its 
performance under the performance plan

• If Foundation fails to meet any performance indicator in 
the performance plan by a deviation of 10% or more, 
Foundation will engage at its own expense, an 
independent consultant to develop and oversee the 
implementation of a remediation plan 4.03 (d)
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Article IV

MANAGEMENT AND OPERATION
• Personnel 4.11

• Foundation shall employ, pay, supervise, and discharge all 
personnel the Foundation determines to be necessary for 
Fair Park Management and its performance under this 
agreement

• Foundation shall make an offer of employment to all city 
employees  currently based at Fair Park, to become 
effective on the Commencement Date
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Article IV

MANAGEMENT AND OPERATION
• Public Relations, Marketing, Promotion, Advertising 

and Fundraising 4.16

• Foundation shall have exclusive authority for all public 
relations, marketing, promotions and advertising activities 
4.16 (a)

• Foundation shall have exclusive right to plan, design, 
implement and manage all fundraising efforts, including 
donor recognition and donor benefits programs 4.16 (b) (c)

• Naming and Sponsorships 4.17

• Foundation shall have the right to contract for and grant 
sponsorships, advertising space and naming rights 
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Article VI

MAINTENANCE, ALTERATIONS AND 
CONSTRUCTION

• Foundation shall maintain and repair Fair Park on a regular 
basis and as needed to keep Fair Park in good working order; 
in a safe, attractive and orderly condition; and in compliance 
with comparable park industry standards 6.01

• With respect to any repair, maintenance or alterations  performed by 
the Foundation or its contractors, all such work shall be at the 
Foundation’s sole cost and expense 6.04

• All Foundation contracts relating to said activity shall require the 
contractor to use good faith efforts to comply with the City’s BID Plan 
6.04

• All plans and specifications for alterations exceeding $100,000 
(construction threshold amount) shall be submitted by the Foundation to 
the Director for review and approval 6.05 (a) (b)
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Article VI

MAINTENANCE, ALTERATIONS AND 
CONSTRUCTION

• Community Park 6.16

• During the first year of the term of this agreement, 
Foundation will undertake conceptual designs for a 
signature community park located within Fair Park 

• The park, when constructed, will be open to the public 
free of charge on a year-round basis, including during 
the annual State Fair of Texas

• Foundation shall commence construction of the signature 
community park within 24 months of funding becoming 
available 
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Article VII

REVENUE OPPORTUNITIES
• Fair Park revenues shall be retained by Foundation for 

the operation, marketing and maintenance of Fair Park 
• Revenues shall include but are not limited to: 7.01

• Parking fees 
• Rents and other user fees 
• Programming fees and revenues 
• Concession and vendor revenue 
• Naming, advertising and sponsorship opportunities
• Revenues from any Fair Park contracts

• Except for the annual State Fair of Texas and other 
special events,  admission to the general grounds of Fair 
Park shall remain free of charge 7.02
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Article IX

FINANCIAL REPORTS, ENTITY 
STATUS, AND TRANSPARENCY

• Foundation shall submit its annual operating budget for 
the next fiscal year not less than 60 days prior to the end 
of each Foundation fiscal year 9.01 (a)

• Foundation shall furnish to the city within 90 days after the 
close each quarter, unaudited financial statements of such 
quarter including: balance sheets; statements of operation; 
statements of cash flows 9.01 (c)

• Foundation shall furnish to the City within 120 days after 
the close of the fiscal year audited financial statements 
prepared by an independent certified public accountant 
and certified by such accountant 9.01 (d)
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Article XIII

DEFAULTS, REMEDIES AND 
REVERSION

• In the event of any Foundation Default, City will have the 
right upon notice to Foundation, terminate this Agreement 
effective not less than 90 nor more than 180 days after 
notice 13.02

• In the event of any City Default, Foundation may,  upon 
notice to the City, terminate this Agreement effective not 
less than 90 nor more than 180 days after notice 13.04  

• City and Foundation have the right to terminate for non-
appropriation of management fee 13.05 (a) 

• Foundation has right to terminate if bond election is 
unsuccessful and City is unable to secure alternate 
financing by the 4th anniversary of the date of bond 
election 13.05 (b)
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MANAGEMENT AGREEMENT 

FOR 

FAIR PARK 

THE STATE OF TEXAS  § 

§ 

COUNTY OF DALLAS  § 

This Management Agreement (this “Agreement”) is made and entered into on the 

Effective Date (as herein defined) by and between THE CITY OF DALLAS, a Texas municipal 

corporation (the “City”), and FAIR PARK TEXAS FOUNDATION, a Texas nonprofit 

corporation (the “Foundation”). 

WHEREAS, the City owns a tract of land containing approximately two hundred 

seventy-seven (277) acres of land and improvements commonly known as “Fair Park”, as 

generally depicted in Exhibit A attached hereto and incorporated herein by reference; 

WHEREAS, Fair Park is the location of various cultural institutions and sporting and 

performance venues and events, including but not limited to the Cotton Bowl, the Fair Park 

Music Hall, the Texas Hall of State, the State Fair of Texas, and the Gexa Energy Pavilion; 

WHEREAS, Fair Park is a national historic landmark and the home of the largest 

collection of art deco exposition buildings in the United States; 

WHEREAS, Fair Park has heretofore primarily been managed and operated by the City, 

and the City now desires for the Foundation to manage and operate Fair Park; 

WHEREAS, the quality operation, management, maintenance, promotion, enhancement, 

and improvement of Fair Park is in the best interest of the City’s residents; 

WHEREAS, this Agreement falls under a bidding exemption provided under Section 

252.022 of the Texas Local Government Code; 

WHEREAS, the Foundation is a newly formed Texas nonprofit corporation, the primary 

purpose of which is to operate, manage, maintain, promote, enhance, and improve Fair Park; and 

WHEREAS, the City desires to engage the Foundation to operate, manage, maintain, 

promote, enhance, and improve Fair Park, and the Foundation desires to accept such 

engagement, all on the terms and conditions set forth in this Agreement. 

NOW, THEREFORE, for and in consideration of the premises and the mutual 

covenants, terms and conditions contained in this Agreement, and for other good and valuable 

consideration, the receipt and sufficiency of which are acknowledged and confessed, the parties 

do hereby covenant and agree as follows: 
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ARTICLE I 

PURPOSE AND TERM. 

Section 1.01 Purpose.   

(a) General.  Subject to the terms and conditions set forth in this Agreement, the City 

hereby appoints the Foundation as the exclusive operator and manager of Fair Park, and the 

Foundation hereby accepts such appointment for the benefit of the City’s residents and the 

visitors to Fair Park in accordance with the terms of this Agreement.  The Foundation hereby 

commits to fully and completely support Fair Park as a public park, maintaining and managing 

the grounds and facilities of Fair Park as a vibrant, year-round location for events, daily 

activities, cultural enrichment, and place for quiet enjoyment.  The Foundation agrees that Fair 

Park will only be used for the Permitted Use, as defined in Section 4.05.  The purpose of this 

Agreement is to set forth the terms and conditions upon which the City retains the Foundation 

and the Foundation undertakes and agrees to operate, manage, maintain, promote, enhance, and 

improve Fair Park (“Fair Park Management”). 

(b) Performance Objectives.  The City, acting through its Park and Recreation 

Board (the “Park Board”), has identified certain performance objectives for the Foundation to 

pursue in the course of Fair Park Management, subject to the terms and conditions set forth in 

this Agreement.  These performance objectives include (i) the creation and maintenance of a 

community park to be located in Fair Park, as more fully described in Section 6.16; (ii) the 

support and enhancement of Fair Park as a national historic landmark; (iii) the maintenance and 

enhancement of the various cultural institutions located in Fair Park; and (iv) the maintenance 

and enhancement of the sporting and recreation venues located in Fair Park.  The Foundation 

acknowledges that these performance objectives form the City’s primary purposes for entering in 

to this Agreement.  The City acknowledges that the aforementioned performance objectives are 

non-exclusive and that the Foundation may pursue additional performance objectives  with 

respect to Fair Park, subject to the terms and conditions of this Agreement. 

Section 1.02 Effective Date, Commencement Date, and Initial Term.  This 

Agreement shall commence and be binding on the parties as of the date of approval by the Dallas 

City Council (the “City Council”) as set forth on the last page of this Agreement (the “Effective 

Date”), which will in no event be later than September 30, 2016.  The City shall turn over and 

the Foundation shall assume Fair Park Management as of 12:01 a.m., January 1, 2017 (the 

“Commencement Date”).  This Agreement shall expire and terminate twenty (20) years after 

the Commencement Date, as of 11:59 p.m., December 31, 2036, unless terminated earlier or 

renewed in accordance with this Agreement (such initial twenty (20) year period, the “Initial 

Term”, and as earlier terminated or renewed, the “Term”). 

Section 1.03 Renewal Terms.  The Term of this Agreement may be extended by up to 

two (2) consecutive five (5) year renewal terms (each, a “Renewal Term”, and together, the 

“Renewal Terms”).  If either party hereto wishes to extend the Term of this Agreement, such 

party (the “Requesting Party”) shall send to the other party hereto (the “Receiving Party”) a 

request for such renewal (the “Renewal Request”) at least twelve (12) months, but no sooner 

than eighteen (18) months, prior to the expiration of the then current Initial Term or Renewal 

Term, whichever applicable.  Upon receipt of the Renewal Request, the Receiving Party shall 
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have ninety (90) days in which to either consent to or reject such Renewal Request by providing 

the Requesting Party with written notice of such consent or rejection.  If the Receiving Party 

rejects such Renewal Request, this Agreement will expire at the end of the then current Initial 

Term or Renewal Term, whichever applicable.  If the Receiving Party consents to such Renewal 

Request or fails to provide written notice of its consent or rejection within ninety (90) days, the 

Term shall be extended on the same terms and conditions for an additional five (5) years after the 

expiration of the then current Initial Term or Renewal Term, whichever applicable. 

ARTICLE II 

OWNERSHIP, TRANSFERS, AND TRANSITION. 

Section 2.01 Ownership of Land and Improvements.  The City has and will retain 

ownership of any and all land, real property interests, buildings, and improvements comprising 

and utilized for Fair Park.  Any new, expanded, or additional land, real property interests, 

buildings, and improvements acquired for or to become a part of Fair Park during the Term shall 

belong to and be owned by the City upon the City’s acceptance of same.  Subject to Section 4.14, 

the City shall be free to convey, encumber, or otherwise alienate any of the land, real property 

interests, buildings, and improvements within or comprising a part of Fair Park as then 

constituted, and the Foundation’s rights under this Agreement with respect to that part of Fair 

Park shall terminate as a result thereof.  The City shall give the Foundation not less than ninety 

(90) days’ prior written notice of the City’s intention to so convey, encumber, or alienate. 

Section 2.02 Foundation Access. 

(a) Transition.  During the period between the Effective Date and the 

Commencement Date, the Foundation shall have the right to enter Fair Park for purposes of 

implementing transition activities in preparation for the commencement of operation and 

management under this Agreement, during which time all provisions of this Agreement will be 

in effect to the extent applicable to the status of transition completed to date.  The Foundation 

will not interfere with and will use its best reasonable efforts to minimize disruption of the City’s 

operations prior to the Commencement Date.  The City will use its best reasonable efforts to 

accommodate and facilitate the Foundation transition activities; provided, however, matters 

involving the health, safety, and welfare of Fair Park employees and the public shall be of 

paramount concern and the City’s determination with regard to any such matters shall be final. 

(b) From Commencement Date.  As of the Commencement Date, the Foundation 

shall have full access to and control of Fair Park for Fair Park Management in accordance with 

the terms and conditions of this Agreement. 

Section 2.03 Transfer of Fair Park Personal Property. 

(a) Generally.  The City shall convey to the Foundation prior to the Commencement 

Date, by an Assignment and Bill of Sale (or other applicable instrument) to be effective as of the 

Commencement Date and subject to the reversion and re-conveyance to the City of any such 

items existing on the date of expiration or termination of this Agreement as set forth herein, the 

equipment, furniture, fixtures, supplies, computers, inventory, Fair Park Vehicles, permits, and 

other tangible and intangible personal property owned by the City (except for the public art work 
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listed in Exhibit 2.03(e) and the historic furnishings listed in Exhibit 2.03(f)) and used in 

connection with and necessary to the operation of Fair Park (such property, the “Fair Park 

Personal Property”).  Title to Fair Park Personal Property transferred as of the Commencement 

Date will remain in the Foundation until said items of Fair Park Personal Property are replaced, 

disposed of, transferred, terminated, or allowed to expire by the Foundation in accordance with 

this Agreement.  All tangible and intangible personal property acquired by the Foundation during 

the Term to replace, increase, or augment the original Fair Park Personal Property will also be 

deemed Fair Park Personal Property, owned by the Foundation and subject to this Agreement.  

Attached hereto and incorporated herein by reference as Exhibit 2.03(a) is an inventory of Fair 

Park Personal Property to be conveyed. 

(b) Fair Park Vehicles.  Without in any way limiting the foregoing, the term “Fair 

Park Vehicles” means all of the trucks, cars, carts, trailers and other vehicles used by the City in 

the operation of Fair Park and identified on Exhibit 2.03(b). 

(c) Permits.  The City will endeavor to transfer to the Foundation any permits, 

licenses, registrations, and certifications necessary, appropriate, or convenient to Fair Park 

Management (the “Permits”), as may be transferred.  Any cost related to said transfers shall be 

an Operating Expense to be borne by the Foundation. 

(d) Books and Records.  The City shall provide the Foundation with copies of 

requested books and records applicable to the City’s operation of Fair Park to the extent not 

confidential or otherwise prohibited from being disclosed, as determined by the City in its sole 

discretion.  Any cost related to said transfers shall be an Operating Expense to be borne by the 

Foundation. 

(e) Public Art Work.  Title to the public art work as listed in Exhibit 2.03(e) (the 

“Public Art Work”) shall not be transferred to the Foundation and shall remain the property of 

the City.  Notwithstanding the foregoing, the Foundation has the right to add art work, subject to 

approval by the Director of the City’s Office of Cultural Affairs (together with his or her 

designee, the “OCA Director”) in advance, and upon installation such art work shall be vested 

in title to the City.  Without limiting the obligations set forth in this Agreement, subject to the 

full Management Fee pursuant to Article III, the Foundation shall be responsible for all 

maintenance and upkeep of the Public Art Work at the direction of the OCA Director.  Any 

removal of the Public Art Work by the Foundation (including but not limited to for purposes of 

maintenance and repair) shall be approved in advance by the OCA Director.  The Foundation 

shall be obligated, subject to proportional reductions as set forth below in the event the 

Foundation receives less than the full Bond Funds for Priority #1 projects, to conserve the Public 

Art Work at the direction of the OCA Director.   The maintenance and upkeep responsibilities 

shall be reduced proportionally by the amount of such reduction in the Management Fee, and 

with respect to conservation, that the Foundation’s conservation responsibilities shall be reduced 

proportionally by the amount of such reduction in Bond Funds allocated for Priority #1 projects 

under this Agreement. 

(f) Historic Furnishings.  Title to the historic furnishings as listed in Exhibit 2.03(f) 

shall not be transferred to the Foundation and shall remain the property of the City.  The 

Foundation may use the historic furnishings for its operations throughout the Term of this 
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Agreement and shall maintain them to preserve their historic value.  The Foundation 

acknowledges that the historic furnishings shall not be removed from their location as of the 

Commencement Date. 

(g) Substitution and Replacement.  If any Fair Park Personal Property is not owned 

by the City (for example, items on loan to or leased by the City) or is subject to financing or 

other contractual restrictions that would prohibit or limit its transferability, that fact shall be 

noted on the Fair Park Personal Property inventory on Exhibit 2.03(a).  To the extent any such 

Fair Park Personal Property is essential to the operation of Fair Park but not readily available to 

be transferred to the Foundation by the City, the parties will endeavor to address same through a 

master equipment lease by the City to the Foundation or some similar arrangement to be 

determined. 

Section 2.04 Fair Park Intellectual Property. 

(a) During the Term, the City will license to the Foundation the exclusive, royalty-

free right to use the trademark FAIR PARK™; all domain names registered by the City in 

connection with Fair Park; any other trade names, trademarks, service marks, copyrights, logos, 

or slogans used in connection with Fair Park; and other such rights or interests owned by the City 

for the benefit of or in connection with Fair Park (all of the foregoing, the “Fair Park 

Intellectual Property”) for the sole purpose of performing this Agreement.  Unless expressly so 

provided, said rights and interests will not be exclusive of City’s right to use and/or otherwise 

exploit same.  During the term of the Agreement, City will not use the Fair Park Intellectual 

Property without prior notification to the Foundation.  

(b) The Foundation shall have the limited right to grant sublicenses in the Fair Park 

Intellectual Property to any third-party vendor, supplier, tenant, advertiser, or operator for the 

sole purpose of and only for so long as may be necessary for such third party to assist the 

Foundation in fully performing this Agreement.  By way of example and not limitation, the 

Foundation may grant a sublicense to a graphic design firm to use the Fair Park Intellectual 

Property for the sole and exclusive purpose of creating signage or advertising materials required 

for the Foundation to perform this Agreement. 

(c) Any intellectual property of any kind created by the Foundation or its permitted 

sub-licensees for the purpose of or in the course of performing this Agreement shall be owned by 

the City and shall be deemed a “work made for hire” under the U.S. Copyright Act; provided, 

however, that the Foundation shall and hereby does assign to the City any work that cannot be 

deemed a work made for hire and shall cause its permitted sub-licensees to assign to the City any 

work that cannot be deemed a work made for hire.  The Foundation shall execute and deliver any 

documents necessary and/or convenient to effectuate and evidence such assignment and shall 

cause its permitted sub-licensees to do the same. 

(d) The Foundation’s use of the Fair Park Intellectual Property shall (i) be consistent 

with such guidelines as the City may provide to the Foundation from time to time; (ii) comply 

with all applicable laws, including but not limited to the marking provisions of the patent, 

trademark and copyright laws of the United States; and (iii) be of a high quality which is at least 

equal to the City’s use of the Fair Park Intellectual Property in connection with comparable 
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goods and services as of the Commencement Date.  At all times during the Term, the City shall 

have the right to inspect and approve any and all uses of the Fair Park Intellectual Property by 

the Foundation or its permissible sub-licensees during normal business hours and, if the City 

finds that the quality of the Foundation’s use of the Fair Park Intellectual Property falls below 

such standard of quality, the Foundation shall use its best efforts to restore such quality. 

(e) If and to the extent that the Foundation deems it necessary or convenient to use 

any other intellectual property owned by the City not licensed hereunder, the parties will work 

together in good faith to agree upon appropriate terms for a non-exclusive, royalty-free license to 

allow the Foundation to use such intellectual property for such purposes and such period as the 

parties mutually agree is necessary. 

(f) No license or sublicense granted or permitted hereunder shall create any right, 

title, or interest in or to the Fair Park Intellectual Property on the part of the Foundation or its 

permitted sub-licensees. 

(g) Except as otherwise provided by this Agreement, the foregoing license and all 

permitted sublicenses are granted on an AS IS, WHERE IS basis, and the City disclaims all 

warranties in and to the Fair Park Intellectual Property to the fullest extent permissible by law. 

(h) Upon termination or expiration of this Agreement for any reason, all right of the 

Foundation or its permitted sub-licensees to use the Fair Park Intellectual Property shall 

immediately terminate, and the Foundation shall, and shall cause its permitted sub-licensees to, 

cease making new uses of the Fair Park Intellectual Property and shall take such other steps as 

the City may, in its sole discretion, deem appropriate. 

(i) Notwithstanding anything to the contrary in this Section 2.04, the Foundation 

shall, promptly upon termination or expiration of this Agreement for any reason, fully and finally 

transfer and assign to the City all rights in and to any Fair Park Intellectual Property or any other 

intellectual property created by or on behalf of the Foundation in connection with this 

Agreement.  By way of example and not limitation, the Foundation shall promptly transfer to the 

City any domain name containing the FAIR PARK™ trademark that was registered by the 

Foundation prior to or during the Term. 

Section 2.05 Fair Park Contracts. 

(a) Assignment and Assumption.  Upon the Commencement Date, the City shall 

and does hereby assign to the Foundation and the Foundation shall and does hereby assume from 

the City all of the obligations and duties under the contracts set forth on Exhibit 2.05(a) as owner 

(including departments of the owner), landlord, or licensor (such contracts, including current 

short-term leases, the “Fair Park Contracts”), subject to the limitations described in this 

Section 2.05.  Copies of all Fair Park Contracts shall be separately delivered to the Foundation 

by the Director of the City’s Park and Recreation Department or his or her designee (the Director 

together with his or her designee, the “Director”).  On the Commencement Date, all of the duties 

and obligations of the City under the Fair Park Contracts shall be assumed by the Foundation.  

Fair Park facility leases for events that will take place in the City’s 2016-2017 fiscal year shall be 

assigned to the Foundation, and the Foundation shall comply with all of the terms and conditions 
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of such short-term leases.  With respect to this Section 2.05(a), “short-term lease” is defined as a 

lease term that does not exceed one year, with no option for any renewals.  The City, through its 

Director, will provide notice of each assignment and assumption to each party to the Fair Park 

Contracts in accordance with the notice provision of each Fair Park Contract.  The parties agree 

that the assignments of the Fair Park Contracts are not intended to effect a sale of the City’s 

property interest in Fair Park to the Foundation. 

(b) Obligations Subject to Appropriation.  Notwithstanding anything to the 

contrary in this Section 2.05, this Agreement, or any of the Fair Park Contracts, with respect to 

any and all of the City’s obligations under the Fair Park Contracts which are made subject 

therein to annual City Council appropriation (however so set forth or described), including but 

not limited to the City’s obligations to provide upkeep, maintenance, repair, security, storage, or 

other services, the Foundation will assume the City’s obligations with respect thereto only to the 

extent that the Foundation receives funding from the City expressly and specifically designated 

for such particular obligation. 

(c) Insurance Obligations.  Notwithstanding anything to the contrary in this Section 

2.05, this Agreement, or any of the Fair Park Contracts, the Foundation will only be required to 

obtain insurance as specifically set forth in Section 5.03.  For the avoidance of doubt, the 

Foundation will only assume the City’s obligations under any of the Fair Park Contracts with 

respect to insurance insofar as such obligations are in accordance with Section 5.03. 

(d) Athletic Events.  The Foundation shall assume the City’s payment obligations 

under those Fair Park Contracts which are related to athletic events taking place at the Cotton 

Bowl at Fair Park. The parties acknowledge that a portion of the Management Fee is comprised 

of various game stipends subject to appropriation amounts due by City under the Athletic Event 

contracts listed on Exhibit 2.05(d).  Therefore, should any one of the Athletic Events be 

discontinued, the Management Fee shall thereafter be permanently reduced to that amount less 

the game stipend amount for the discontinued event; provided however, the Foundation shall 

have a cure period of eighteen (18) months to find a game or other Athletic Event replacement to 

avoid the permanent reduction impact to the Management Fee.   

(e) Children’s Aquarium.  The City’s obligations with respect to the Children’s 

Aquarium at Fair Park will continue to be governed by the Management Agreement entered into 

by and between the City of Dallas, Dallas Zoological Society and Dallas Zoo Management, Inc., 

executed on September 30, 2009 pursuant to Resolution No. 09-1968 (the “Zoo Agreement”).  

For the avoidance of doubt, none of the City’s obligations under the Zoo Agreement are assigned 

to the Foundation under this Section.   

(f) State Fair of Texas Contract.  The contract entered into between the City and 

the State Fair of Texas, pursuant to Resolution No. 02-2405 and approved by the City Council on 

August 28, 2002 (the “State Fair Contract”), is not freely assignable by the City without the 

consent of the State Fair of Texas. Attached hereto as Exhibit 2.05(f) is the executed Assignment 

of the State Fair Contract to the Foundation, effective upon the Commencement Date of this 

Agreement. 
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(g) Texas Department of Transportation Contract for Parry Avenue Parking 

Lot.  The Multiple Use Agreement entered into between the City and the Texas State 

Department of Highways and Transportation, dated February 5, 1990, providing for the use of 

land owned by the State of Texas as a parking lot on the State Highway 352 right of way 

between First Avenue, Second Avenue, Ash Lane, and Parry Avenue, is not freely assignable by 

the City without the consent of the Texas Department of Transportation.  The Texas Department 

of Transportation has consented to such assignment effective upon the Commencement Date of 

this Agreement, as set forth in the executed Assignment of Multiple Use Agreement attached 

hereto as Exhibit 2.05(g).  As required in the aforementioned Assignment of Multiple Use 

Agreement, the Foundation shall promptly contribute any revenues earned through the Multiple 

Use Agreement and from the parking lot described in this Section 2.05(g) to the City’s multi-

year fund, so as to allow the State of Texas the ability to audit such revenues.  Thereafter, the 

City shall promptly remit such revenues to the Foundation on no less than a quarterly basis and 

the Foundation shall use said revenues in accord with the Multiple Use Agreement.  

Section 2.06 Fair Park Technology. 

(a) Leased Computer Equipment.  Attached hereto and incorporated herein by 

reference as Exhibit 2.06(a) is an inventory of computer equipment located at Fair Park which is 

currently leased by the City.  The Foundation shall pay to the City the monthly rental reflected 

on Exhibit 2.06(a) for the equipment for the term reflected or until such earlier time as the 

Foundation returns such equipment to the City.  The Foundation shall have the right during the 

term of the individual equipment leases to return equipment to the City, after which time the 

monthly rental amount shall be reduced accordingly.  Upon the expiration of the lease term for a 

particular item of equipment as reflected on Exhibit 2.06(a), if the Foundation has not previously 

returned such item of equipment to the City, then ownership of the item of equipment will pass 

to the Foundation. 

(b) Leased Telephone Equipment.  Attached hereto and incorporated herein by 

reference as Exhibit 2.06(b) is an inventory of telephone equipment located at Fair Park which is 

currently leased by the City.  The Foundation shall pay to the City the monthly rental reflected 

on Exhibit 2.06(b) for the equipment for the term reflected or until such earlier time as the 

Foundation returns such equipment to the City.  The Foundation shall have the right during the 

term of the individual equipment leases to return equipment to the City, after which time the 

monthly rental amount shall be reduced accordingly.  Upon the expiration of the lease term for a 

particular item of equipment as reflected on Exhibit 2.06(b), if the Foundation has not previously 

returned such item of equipment to the City, then ownership of the item of equipment will pass 

to the Foundation. 

(c) Other Leased Technology Equipment.  Attached hereto and incorporated herein 

by reference as Exhibit 2.06(c) is an inventory of other technology equipment located at Fair 

Park which is currently leased by the City.  The Foundation shall pay to the City the monthly 

rental reflected on Exhibit 2.06(c) for the equipment for the term reflected or until such earlier 

time as the Foundation returns such equipment to the City.  The Foundation shall have the right 

during the term of the individual equipment leases to return equipment to the City, after which 

time the monthly rental amount shall be reduced accordingly.  Upon the expiration of the lease 

term for a particular item of equipment as reflected on Exhibit 2.06(c), if the Foundation has not 
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previously returned such item of equipment to the City, then ownership of the item of equipment 

will pass to the Foundation. 

(d) Compliance With Underlying Leases.  With regard to all equipment leased by 

the City and used by the Foundation pursuant to this Section 2.06 (such equipment, the “Leased 

Technology Equipment”), the Foundation shall not knowingly commit any action or inaction 

with respect to such Leased Technology Equipment that would violate, terminate, or otherwise 

default the City’s underlying equipment lease.  If the Foundation’s use of any of the Leased 

Technology Equipment would constitute a default of or otherwise impair the City’s underlying 

equipment lease or any City financing (including tax treatment) related to same, the Foundation 

shall return such item(s) of Leased Technology Equipment to the City upon ten (10) days’ prior 

written notice, and such Leased Technology Equipment will not be subject to the Foundation’s 

use pursuant to this Section 2.06.  The City will endeavor to provide the Foundation with as 

much notice as circumstances allow, but in no event less than the ten (10) day minimum.  The 

Foundation will indemnify the City of and from any loss, cost, or expense under or by reason of 

the leases arising from the Foundation’s use of the Leased Technology Equipment. 

(e) Owned Technology Equipment.  Attached hereto and incorporated herein by 

reference as set forth in Exhibit 2.06(e) is an inventory of other technology equipment, e.g., 

PC’s, servers, printers, scanners, copiers, telephone and fax equipment, located at Fair Park 

which is currently owned by the City (the “Owned Technology Equipment”).  On the 

Commencement Date, the Owned Technology Equipment shall be conveyed by the City to the 

Foundation. 

(f) City Technology Services.  Attached hereto and incorporated herein by reference 

as Exhibit 2.06(f) is a schedule of fees for technology or communication services to be provided 

by the City to the Foundation (such services, the “City Technology Services”), for which the 

Foundation shall pay the City on a month-to-month basis so long as the Foundation, in its sole 

discretion, elects to utilize such services.  With the exception of radio services, the City shall be 

obligated to provide the City Technology Services for no more than nine (9) months after the 

Commencement Date. 

(g) Software.  The City shall transfer to the Foundation those software licenses that 

are readily transferable without cost to the City, and the transfer of which would not otherwise 

negatively impact the City’s operations and use.  The Foundation shall be responsible for new 

versions support and updates of any software required for Fair Park Management. 

(h) Radio Frequencies and Systems. Throughout the Term, the City shall keep in 

effect those certain radio frequencies and systems used at Fair Park as of the Commencement 

Date and shall make such radio frequencies and systems available to the Foundation in 

connection with the operation of Fair Park to the same extent as existed as of the Effective Date.  

The Foundation shall pay the City for said radio frequencies and systems as set forth in Exhibit 

2.06(h), attached hereto and incorporated herein by reference.  Should either party wish to 

discontinue the Foundation’s use of such radio frequencies and systems, the party electing to 

discontinue such service shall provide the other party with ninety (90) days’ prior written notice, 

after which such service will be discontinued.  The Foundation may return all or a portion of the 
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systems and equipment reflected on Exhibit 2.06(h) to the City from time to time with a related 

equitable fee reduction. 

(i) New Equipment and Services; Transition Costs; Electronic Records.  The 

Foundation shall bear the cost of any new equipment, systems, licenses, or IT services to be 

acquired, installed, or implemented after the Commencement Date.  The parties shall bear the 

cost of their respective technical support to effect the transfer of Fair Park Management on the 

Commencement Date.  All electronic documents and data files specific to Fair Park, exclusive of 

personnel records of current and past City personnel and any information deemed by the City to 

be confidential or privileged, including e-mails, will be transferred to the Foundation’s new 

systems as soon as practicable, with copies retained by the City as it deems appropriate. 

Section 2.07 Reversion or Other Conveyance Upon Expiration or Termination.  

Effective upon and simultaneously with the expiration or termination of this Agreement, all of 

the Foundation’s right, title, and interest in and to Fair Park Personal Property (if any remaining) 

will automatically revert to the City or will be conveyed by the Foundation as otherwise directed 

by the City, pursuant to Section 13.09(a). 

Section 2.08 Disclaimer of Warranties; AS IS Condition.  The City has not made, 

does not make, and hereby specifically disclaims any representations, warranties, promises, 

covenants, agreements, or guarantees of any kind or character whatsoever, whether express or 

implied, oral or written, past, present, or future, of, as to, concerning, or with respect to (i) the 

nature, quality or condition of Fair Park and the Fair Park Personal Property; (ii) the suitability of 

Fair Park and the Fair Park Personal Property for any and all activities and uses which the 

Foundation may conduct; (iii) the compliance of or by Fair Park and the Fair Park Personal 

Property or of operations involving Fair Park and the Fair Park Personal Property with any 

Applicable Laws; (iv) the habitability, merchantability, or fitness for a particular purpose of Fair 

Park and the Fair Park Personal Property; (v) the accuracy or completeness of any materials 

provided to the Foundation under the provisions of this Agreement or otherwise; or (vi) any 

other matter with respect to Fair Park and the Fair Park Personal Property.  The Foundation 

acknowledges and consents to such disclaimer of warranties by the City, and the Foundation 

accepts Fair Park Management and the Fair Park Personal Property AS IS, WHERE IS, WITH 

ALL FAULTS, based solely on its own inspection thereof.  Notwithstanding the foregoing, the 

parties acknowledge the Capital Needs Inventory for Fair Park as set forth in Exhibit 3.03.  

Further, any transfers by the City to the Foundation provided in this Agreement and the right to 

Fair Park Management granted by this Agreement is expressly granted subject to all matters of 

record in the Dallas County, Texas Official Real Property Records and applicable zoning. 

Section 2.09 Applicable Laws and Governmental Authority.  For purposes of this 

Section 2.09 and throughout this Agreement, “Applicable Laws” means (i) any law, legislation, 

statute, act, rule, charter, code, ordinance, decree, treaty, regulation, order, judgment, holding of 

a judicial or administrative tribunal, or other similar legal requirement, or (ii) any legally binding 

announcement, directive or published practice or interpretation thereof, enacted, issued or 

promulgated by any Governmental Authority.  “Governmental Authority” means the federal 

government of the United States, or any state, county, municipal or local government (including 

the City of Dallas) or regulatory department, body, political subdivision, commission, agency, 

instrumentality, ministry, court, judicial or administrative body, taxing authority, or other 
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authority (e.g., the Dallas Landmark Commission) thereof having jurisdiction over any of the 

parties, Fair Park, Fair Park Management, or this Agreement, whether acting under actual or 

assumed authority. 

ARTICLE III 

MANAGEMENT FEE AND OTHER FISCAL MATTERS. 

Section 3.01 Management Fee. 

(a) Amount.  As compensation for Fair Park Management by the Foundation, the 

City shall pay to the Foundation an annual management fee (the “Management Fee”).  For the 

City’s fiscal year beginning on October 1, 2016, the Management Fee will be Twelve Million 

Five Hundred Twenty-Five Thousand Dollars ($12,525,000), One Million Dollars ($1,000,000) 

of which will be the Transition Funds payable to the Foundation prior to the Commencement 

Date pursuant to Section 3.02.  For the City’s fiscal year beginning on October 1, 2017, the 

Management Fee will be Eighteen Million Seven Hundred Thousand Dollars ($18,700,000).  For 

the City’s fiscal year beginning on October 1,  2018 and continuing through the end of the Term 

(including any Renewal Term), the Management Fee will be Twenty Million Seven Hundred 

Thousand Dollars ($20,700,000).   

(b) Payment.  For the City’s fiscal year beginning on October 1, 2016, the entire 

Management Fee shall be due and payable to the Foundation in one lump sum on January 1, 

2017, except for the Transition Funds, as provided in Section 3.02.  In all subsequent City fiscal 

years, the Management Fee shall be due in equal quarterly installments in advance no later than 

October 21st, January 15, April 15, and July 15 of each year.  The Management Fee shall be 

prorated on a daily basis for any partial year resulting from the expiration or termination of this 

Agreement.  The City will be entitled to a credit against quarterly installments in an amount 

equal to the aggregate of any amounts owed by the Foundation to the City pursuant to this 

Agreement with respect to the preceding quarterly period(s) or portions thereof. 

Section 3.02 Transition Funds.  No later than October 31, 2016, the City shall pay to 

the Foundation One Million Dollars ($1,000,000), to be used by the Foundation for such 

reasonable purposes to facilitate an orderly transition of Fair Park Management (such funds, the 

“Transition Funds”).  The Foundation may use the Transition Funds for operations or for 

capital expenditures in its reasonable discretion. 

Section 3.03 Bond Funds.  The City intends to seek voter approval to authorize the 

issuance of bonds for certain capital expenditures (including major maintenance and 

improvements) at Fair Park (the “Fair Park Capital Bond Expenditures”) in the next two (2) 

upcoming general obligation bond programs.  The decision to call a bond election is subject to 

the decision of the City Council serving at the time a bond election may be called, and is further 

subject to state and federal law existing at the time a bond election is called relating to the 

issuance of bonds.  The issuance of bonds shall be subject to then prevailing market conditions, 

and the City reserves the right to delay or postpone bond sales until such time as the City 

determines that favorable market conditions exist to allow for the economic sale of 

bonds.  Certain portions of the proceeds received from the sale of bonds authorized to finance 

Fair Park Capital Bond Expenditures (“Bond Funds”) shall only be disbursed by the City upon 
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the Foundation successfully obtaining matching funds from Non-City Sources, as set forth in the 

table, below.  “Non-City Sources” means funding obtained from private foundations; for-profit 

corporations; nonprofit corporations; federal, state, or local (non-City) governmental entities; or 

any other source of funding other than the City.  Non-City Sources shall be obtained prior to the 

sale of bonds by the City to finance Fair Park Capital Bond Expenditures, as set forth in the 

table, below. For purposes of clarity, Non-City Sources includes funds obtained by the 

Foundation for naming and sponsorship purposes pursuant to Section 4.17, as well as donations 

in kind.  “Donations in kind” means goods or services other than donations of art work, unless 

and until such time as such art work is liquidated by the Foundation.  The Foundation shall 

provide documentation to the City prior to the sale of bonds to finance Fair Park Capital Bond 

Expenditures of the fair market value of the goods or services provided as donations in kind.  

The Director may elect for an appraisal of any donations in kind obtained by the Foundation, as 

provided in Section 3.04. 

In the first bond program, tentatively scheduled to be included in the proposed 2017 

election, the City intends to seek a total of Seventy-Five Million Dollars ($75,000,000) in Bond 

Funds to be allocated for Fair Park Capital Bond Expenditures.  Such Bond Funds from the first 

bond program are intended to be disbursed as follows: 

FIRST BOND PROGRAM – Tentatively planned for a May 

2017 Election 

  

    City of Dallas 
Bond Program 

($000’s) 

Required 

Match From 

Non-City 
Sources 
($000’s) 

Total Funds 
($000’s) 

1st Sale
1 25,000 0 25,000 

2nd Sale
2 25,000 25,000 50,000 

3rd Sale
3 25,000 25,000 50,000 

TOTAL CAPITAL 

EXPENDITURE FUNDING 
 $75,000 $50,000 $125,000 

Footnote #1 - The City pays for Priority #1 projects indicated in Capital Needs Inventory for 

Fair Park 

Footnote #2 - The City pays for Priority #1 and Priority #2 projects; the Foundation pays for 

Priority #3 and/or Priority #4 projects 

Footnote #3 - The City pays for Priority #2 projects; the Foundation pays for Priority #3 

and/or Priority #4 projects 

  

 

Reference is made in the tables above and below to that certain Capital Needs Inventory 

for Fair Park, attached hereto as Exhibit 3.03 and incorporated herein by reference.  During the 

term of the Agreement, the Capital Needs Inventory for Fair Park shall be subject to change only 

upon Director approval. 

In the second bond program, tentatively scheduled to be included in the proposed  

election to be held in 2020 or 2022, the City intends to seek a total of fifty million dollars 

($50,000,000) in Bond Funds for Fair Park Capital Bond Expenditures.  Such Bond Funds from 

the second bond program are intended to be disbursed as follows: 
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SECOND BOND PROGRAM - Tentatively planned for a 2020 to 2022 

Election 
 

    City of Dallas 
Bond Program 

($000’s) 

Required 

Match From 

Non-City 
Sources 
($000’s) 

Total Funds 
($000’s) 

1st Sale
4 25,000 25,000 50,000 

2nd Sale
5 25,000 25,000 50,000 

TOTAL CAPITAL 

EXPENDITURE FUNDING 
 50,000 50,000 100,000 

Footnote #4 - The City pays for Priority #2 and Priority #3 projects; the Foundation pays for 

Priority #4 projects 

Footnote #5 - The City pays for Priority #3 projects; the Foundation pays for Priority #4 

projects 

 

If the Bond Funds described in this Section 3.03 are not authorized, the Foundation and 

the Director will work together to determine other sources of capital to meet the capital needs of 

Fair Park.  Nothing in the preceding sentence shall limit the rights of the Foundation under 

Section 13.05. 

For Purposes set forth herein the Priority classifications shall be defined as follows: 

Priority 1:  expenditures for public safety, security, ADA compliance;  

Priority 2:  expenditures for deferred major maintenance; 

Priority 3:  expenditures for programs or projects directed to maintain customer base and 

prevent attrition; 

Priority 4:  expenditures for programs or projects directed to obtain new customers, expand Fair 

Park identity into new markets. 

 

Section 3.04 Appraisal.  If the Director elects for an appraisal of any donations in kind 

obtained by the Foundation pursuant to Section 3.03, the Director and the Foundation shall 

mutually agree on a qualified appraiser who will conduct the appraisal.  Such appraiser’s 

determination regarding the fair market value of the in-kind donation(s) in question shall be 

binding on the parties.  If the Director and the Foundation are unable to mutually agree on such 

an appraiser, then the Director and the Foundation shall each select an appraiser, which 

appraisers shall then select an independent appraiser who will conduct the appraisal.  Such 

independent appraiser’s determination regarding the fair market value of the in-kind donation(s) 

shall be binding on the parties.  All costs associated with any appraisal under this Section 3.04, 

including but not limited to costs related to the independent appraisal, shall be paid for solely by 

the Foundation. 

Section 3.05 Foundation Funding of Resident Institutions.   

(a) Appropriation of Full Management Fee.  (i) If the City Council appropriates 

the full Management Fee owed to the Foundation pursuant to this Article III for any given City 

fiscal year beginning on October 1, then the Foundation shall allocate at least One Million Three 

Hundred Thousand Dollars ($1,300,000), and may allocate up to One Million Seven Hundred 



 

MANAGEMENT AGREEMENT – Page 14 

Thousand Dollars ($1,700,000), in the aggregate to those institutions listed  on Exhibit 3.05 

(such institutions, the “Resident Institutions”) during the Foundation Fiscal Year beginning on 

the following January 1.  The Foundation acknowledges that these Resident Institutions receive 

annual subsidies subject to appropriation of  funding from the City, which subsidies, effective as 

of the Commencement Date shall thereafter during the term of this Agreement be the 

responsibility of the Foundation.  Such allocation shall be used for programming, utilities, 

facility maintenance, and other facility support of these Resident Institutions in accordance with 

an allocation plan mutually agreed to by the Director, the Foundation, and the OCA Director. 

Consistent with the Management Fee, commencing on October 1, 2020, the allocation to 

Resident Institutions shall be adjusted proportionally per any modification to the Management 

Fee. 

(ii) Notwithstanding anything to the contrary set forth in the preceding paragraph (a), the 

parties acknowledge and agree that there are various operators and occupants within the various 

buildings comprising Fair Park that the City has deemed as resident institutions  due to their 

longstanding tenancy but do not receive annual City subsidies as the Resident Institutions 

described in Exhibit 3.05.    

(b) Appropriation of Less Than Full Management Fee.  If the City Council ever 

appropriates less than the full Management Fee owed to the Foundation pursuant to this Article 

III for any given City fiscal year beginning on October 1, then the Foundation shall only be 

required to allocate to the Resident Institutions One Million Three Hundred Thousand Dollars 

($1,300,000) reduced proportionally by the amount of such reduction in the Management Fee 

during the Foundation Fiscal Year beginning on the following January 1.  For purposes of 

illustration, if the City Council appropriates to the Foundation the Management Fee in an amount 

that is ten percent (10%) less than that owed under this Article III, then the Foundation shall only 

be required to allocate to the Resident Institutions One Million Three Hundred Thousand Dollars 

($1,300,000) less ten percent (10%) of such amount, which equals One Million One Hundred 

Seventy Thousand Dollars ($1,170,000).  

(c) No Further City Funding.  If the Resident Institutions obtain funding from the 

Foundation during any given year in accordance with this Section 3.05, then it shall be the policy 

of the City that those Resident Institutions may not seek any additional funding from the City 

during such given year, except that such Resident Institutions, if eligible, may seek funding (for 

special exhibitions or projects) from the Office of Cultural Affairs’ Cultural Organizations 

Program, or its equivalent. 

(d) Funding Recommendations.  Except for the Texas Discovery Garden, the 

Foundation will utilize the Office of Cultural Affairs’ annual application and review process for 

the evaluation and recommendation of the funding support for the Resident Institutions described 

in this Section 3.05.  

Section 3.06 Non-Appropriation.  The City’s obligation to pay any monetary amounts 

or fiscal obligations provided in this Agreement, including each fiscal year’s Management Fee to 

the Foundation, shall be subject to and strictly contingent on annual appropriation thereof by the 

City; provided, however, that upon the City’s failure to appropriate said amounts in any City 
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fiscal year, this Agreement may be terminated by the City or Foundation, as set forth in Section 

13.05.   

ARTICLE IV 

MANAGEMENT AND OPERATION OF FAIR PARK. 

Section 4.01 Foundation Management and Operation.  From and after the 

Commencement Date, the Foundation shall do all things and take all actions, at its cost and 

expense, necessary for Fair Park Management in accordance with this Agreement.  The 

Foundation shall fully support and facilitate, both financially and otherwise, Fair Park under this 

Agreement.  The Foundation is and at all times shall be an independent contractor retained by the 

City to provide Fair Park Management as herein provided.  The City shall not be responsible for 

any of the costs of Fair Park Management.  All such costs shall be the responsibility of the 

Foundation. 

Section 4.02 Foundation Governance.  Throughout the Term, the Foundation shall be 

governed by a board of directors (the “Foundation Board”) consisting of no fewer than nine (9) 

members, the composition of which shall be diverse and inclusive.  Throughout the Term, no less 

than the greater of (i) one (1) member or (ii) ten percent (10%) of the membership of the 

Foundation Board will consist of each of (A) persons from and representing the historic 

preservation community and (B) persons from and representing the surrounding Fair Park 

community.  The Director of the City’s Park and Recreation Department will serve as the Park 

and Recreation Department’s liaison to the Foundation Board but shall not be a member of the 

Foundation Board and shall serve in a non-voting capacity.  In addition to the Foundation Board, 

throughout the Term, the Foundation may be advised by an advisory board. 

Section 4.03 Performance Plan and Reports to Park Board. 

(a) Performance Plan.  In order for the Park Board to evaluate the performance of 

the Foundation during the Term of this Agreement, the Foundation shall submit to the Park 

Board a Performance Plan for Fair Park (the “Performance Plan”) as described in this Section 

4.03.  The Performance Plan will set forth the performance objectives for Fair Park, which shall 

address (but not necessarily be limited to addressing) those performance objectives identified by 

the City set forth in Section 1.01(b).  The Performance Plan will identify “performance 

indicators” reasonably related to the performance objectives.  The performance indicators to be 

included in the Performance Plan shall include but not necessarily be limited to (i) the number of 

visitors to Fair Park; (ii) the number of events held at Fair Park and at the various institutions and 

venues located thereon; (iii) the Foundation’s net and gross operating revenues; (iv) Capital 

Expenditures at Fair Park, including the Fair Park Capital Bond Expenditures; (v) contributions 

to the Foundation or other contributions obtained for the benefit of Fair Park, from both the City 

and Non-City Sources; (vi) the amount of contributions raised  for the signature community park;  

(vii) the amount of green space created at  Fair Park; and (viii) the Foundation’s progress in 

meeting the City’s BID Plan as hereinafter defined in Section 4.13(a).  The year beginning on 

January 1, 2018 and ending on December 31, 2018 will serve as the base year to measure the 

Foundation’s performance under the Performance Plan.  During the Term of this Agreement, the 

Performance Plan will be updated by the Foundation from time to time or as reasonably 

requested by the Director. 
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(b) Development of Performance Plan.  No later than April 30, 2017, the 

Foundation shall identify the performance indicators measuring performance of the performance 

objectives to be included in the Performance Plan and shall provide a written report to the Park 

Board with respect to same.  No later than December 31, 2017, the Foundation, in collaboration 

with Park Department staff, shall identify and develop the various devices and systems that will 

be used to measure the Foundation’s performance with respect to the performance indicators and 

shall provide a written report to the Park Board with respect to same.  The Performance Plan 

shall be subject to Park Board review and approval.  During the year beginning on January 1, 

2018, the Foundation shall collect the data necessary to measure the baseline with respect to each 

of the performance indicators.  After the collection of this data and no later than April 30, 2019, 

the Foundation shall submit the initial Performance Plan to the Park Board. 

(c) Reports to Park Board.  During the first two (2) years of the Term of this 

Agreement, the Foundation shall provide to the Park Board a report regarding significant 

activities at Fair Park, including but not limited to the transition of Fair Park Management to the 

Foundation, no less than quarterly.  Starting in the year beginning on January 1, 2020, the 

Foundation shall provide to the Park Board an annual report summarizing its performance under 

the Performance Plan during the preceding year, such annual report to be provided no later than 

April 30 of each year.  The annual report will also include other significant activities and 

accomplishments that occurred at Fair Park during the preceding year and information regarding 

activities or improvements planned for the future. 

(d) Remediation Plan.  If in any given year the Foundation fails to meet any one of 

the performance indicators as set forth in the Performance Plan by a deviation of ten percent 

(10%) or more, the Director or Park Board may, after taking all factors into consideration, 

require the Foundation to engage an independent consultant at its sole expense to develop and 

oversee the implementation of a remediation plan.  As part of the remediation plan, the 

Foundation shall provide periodic updates to the Park Board on the remedial action being taken.   

Section 4.04 Accessibility. 

(a) Policies and Programs.  The Foundation will manage and operate Fair Park with 

a goal of providing broad, nondiscriminatory access to Fair Park for the City’s residents and the 

general public. In furtherance of that goal, the Foundation will develop and maintain policies and 

programs designed to ensure broad access to Fair Park by economically disadvantaged City 

residents. 

(b) Control.  In the admission of visitors to Fair Park, there will be no discrimination 

by reason of race, color, creed, national origin, gender, political adherence, sexual orientation, 

religion or otherwise; provided, however, that this will not prevent or prohibit reasonable and 

lawful rules and regulations for attendance at Fair Park.  Nothing herein shall prevent the 

exclusion or ejection from Fair Park of any person or group of persons whose conduct is, or in 

the past has proven itself to be, offensive, disruptive, dangerous, or otherwise detrimental to 

good order and decorum, or to the peace, safety, and quiet enjoyment of other persons properly 

attending Fair Park. 
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Section 4.05 Permitted Use.  Fair Park will be used solely for park purposes, including 

as the location of recreational facilities and activities, cultural institutions and programs, sporting 

events, entertainment, other support facilities and activities, concessions, and parking, as well as 

the marketing, promotion and development thereof, all in accordance with the terms and 

conditions of this Agreement (the “Permitted Use”), and for no other purpose without the prior 

written consent of the City, acting through the Director.  Without limiting the foregoing, any 

educational use at Fair Park must include a recreation or cultural component and be available to 

the general public. 

Section 4.06 Continuous Operations.  The Foundation will not at any time during the 

Term abandon Fair Park Management, and will in good faith, continuously throughout the Term, 

conduct and support within the entirety of Fair Park the type of activities herein contemplated, 

save and except during such periods of time when the construction, reconstruction or renovation 

of any portion of Fair Park renders the same impractical, but then only as to the impacted 

portions of Fair Park. 

Section 4.07 Not For Profit.  Fair Park will be maintained and operated as a public 

facility for the benefit and enjoyment of the citizens of Dallas and the general public.  The 

Foundation shall be responsible for maintaining its not-for-profit status throughout the Term of 

this Agreement.  During the Term of this Agreement, general admittance to the general grounds 

of Fair Park will remain free of charge, except as provided in Section 7.02.  Nothing in this 

Section 4.07 will prevent or prohibit the imposition of reasonable admission fees or other 

charges for special events; the granting of concessions or other uses consistent with the general 

purposes of the operation of Fair Park; the granting of naming rights or sponsorships pursuant to 

Section 4.17 or any other section of this Agreement; or the payment of compensation to 

employees, consultants, contractors, or other service providers. 

Section 4.08 No Nuisance.  All Fair Park Management will be conducted in an orderly 

and proper manner considering the nature of Fair Park operations.  The Foundation will not do or 

permit to be done anything which may result in the creation, commission, or maintenance of a 

nuisance, unsanitary condition, waste, or injury on Fair Park.  The Foundation will not do nor 

permit to be done anything that materially adversely affects the effectiveness or accessibility of 

the drainage system, sewerage system, or fire hydrants and hoses, if any, installed or located in 

or around Fair Park.  The Foundation will have the right to make alterations to such systems as it 

deems necessary or desirable for Fair Park Management, so long as any such alteration to such 

systems will not materially adversely affect any other common user of the lines or other 

distribution facilities of such systems.  The Foundation will arrange for the collection of all 

garbage, debris and waste material, whether solid or liquid, arising out of Fair Park Management; 

arrange for the storage of same pending disposal in covered metal or other rigidly and sturdily 

constructed receptacles; and arrange for the disposal of same off Fair Park at regular intervals, 

except for sewage and storm water runoff which may be disposed of in the City’s sewer system 

and storm-sewer system, respectively.  The Foundation shall not permit Fair Park to be used in 

any manner that would render the insurance thereon void or the insurance risk more hazardous. 

Section 4.09 Compliance With Applicable Laws.  The Foundation and the officers, 

employees, and agents under its control shall abide by, conform to, and comply with all 

Applicable Laws as they relate to Fair Park, this Agreement, and the Foundation’s performance 
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hereunder.  Throughout the Term, the Foundation will keep fully informed concerning, and 

promptly comply or cause compliance with, all required approvals from Governmental 

Authorities (including the Dallas Landmark Commission) (such approvals, “Governmental 

Approvals”).  The Foundation will, at its sole cost, procure all required Governmental 

Approvals; pay any charges, license fees, or taxes incident to its activities under this Agreement; 

and give all notices necessary and incident to the lawful and proper execution of its activities 

under this Agreement. 

Section 4.10 Expenses.  The Foundation will pay all Operating Expenses from its own 

various revenue sources, including the Management Fee under Article III, as well as its share of 

the Capital Expenditures as set forth in Section 3.03, from the Commencement Date and 

throughout the Term of this Agreement. “Operating Expenses” means all expenses, costs and 

disbursements of every kind and nature relating to or incurred or paid in connection with Fair 

Park Management, determined in accordance with generally accepted accounting principles as in 

effect from time to time in the United States of America consistently applied (“GAAP”), 

including the following: (i) wages and salaries (including all taxes, insurance, and benefits 

payable by the employer and training expenses) of all persons directly engaged by the 

Foundation for Fair Park Management; (ii) all supplies, tools, equipment and materials used in 

Fair Park Management; (iii) cost of all maintenance and service agreements for Fair Park, its 

buildings and improvements, and all systems and equipment therein, including without limitation 

mechanical, electrical, plumbing, and HVAC systems and equipment; (iv) cost of repairs and 

maintenance; (v) cost of all insurance, including required or permitted insurance under the 

Agreement; (vi) all accounting, legal and other professional or consulting services; (vii) cost of 

all marketing, advertising, promotions, and fundraising; and (viii) all other expenses normally 

considered operating expenses consistent with GAAP.  “Capital Expenditures” means costs or 

expenditures which are considered capital costs or expenditures under GAAP, including capital 

expenditures for improvements, alterations, additions, replacements, equipment, tools and other 

items having a useful life in excess of one (1) year; rentals and related expenses, if any, incurred 

in leasing systems or other equipment normally considered to be of a capital nature; sculptures, 

paintings and other art work used to decorate the facilities at Fair Park; asbestos removal costs; 

and renovations or improvements at Fair Park other than routine repairs not considered to be 

capital items under GAAP. 

Section 4.11 Personnel.  The Foundation shall employ, pay, supervise, and discharge 

all personnel the Foundation determines to be necessary, appropriate, and convenient for Fair 

Park Management and its performance under this Agreement.  The Foundation will have sole 

discretion and responsibility regarding initial and future personnel matters and to determine its 

personnel policies, procedures, and practices, including compensation, benefits, and perquisites.  

The City shall not have any responsibility for or exercise any control over the Foundation 

personnel, and in no event shall any of said personnel be deemed City employees.  

Notwithstanding any of the foregoing, the Foundation shall make an offer of employment to all 

employees of the City currently based at Fair Park, with such employment to become effective as 

of the Commencement Date, and the Foundation shall comply with the non-discrimination and 

other similar provisions of this Agreement in its employment matters and will provide and 

maintain at all times reasonable “whistleblower” protections for its employees. 

Section 4.12 Grant Administration. 
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(a) Application and Management.  The Foundation will have the exclusive right 

during the Term to apply for and accept, receive, and manage all financial grants or other 

donations from Non-City Sources with regard to Fair Park Management.  Proceeds of all such 

grants or other donations will be held in the Foundation’s restricted or unrestricted account for 

the benefit of Fair Park, as the case may be, based on the purpose and requirements of such 

grants. 

(b) Cooperation.  Upon the request of the Foundation, the City shall cooperate with 

the Foundation in connection with its application for any grants or other donations related to Fair 

Park and Fair Park Management offered by Non-City Sources, including serving as “sponsor” for 

the Foundation.  Notwithstanding the foregoing, the City shall have no liability for repayment of 

any or all of such grants or other donations in the event of default under any grant terms or 

requirements unless it expressly consents to such obligation, in its discretion. 

Section 4.13 Contracts Related to Fair Park Management; General Provisions. 

(a) General Requirements.  The Foundation may perform any obligation or activity 

required or permitted of it pursuant to this Agreement through its own personnel or by 

subcontracting for the performance thereof by others.  If the Foundation subcontracts for the 

performance by others of any of the duties set forth in this Agreement, each such subcontract or 

agreement will require at least the same standards and preserve to the City at least the same 

controls with which the Foundation would be required to observe and comply.  All such 

contracts, agreements, and undertakings will be in the name of the Foundation, as applicable, and 

not the City.  In no event will the Foundation enter into any contracts, agreements, or 

undertakings in connection with Fair Park and this Agreement, including any concession 

agreement or occupancy agreement relating to such concession that extends beyond the Term of 

this Agreement.  All such contracts, agreements, or undertakings will expressly (i) be made 

subject to the terms of this Agreement; (ii) be made subject to all Applicable Laws; (iii) provide 

for the automatic termination thereof upon the expiration or termination of this Agreement, 

unless the City (through its Director and Park Board) approves the continuation and the 

assumption by the City of such contract, agreement, or undertaking as of the date of such 

expiration or termination of this Agreement; (iv) require the contractor to use good faith efforts 

to comply with the City’s Business Inclusion and Development Plan, as amended from time to 

time (the “BID Plan”); (v) contain commercially reasonable insurance requirements for 

coverages and limits not less than those which are customarily required by the City of its like 

contractors, naming the City and its officers and employees as additional insureds; (vi) 

indemnify the City and its officers and employees against any costs or liabilities thereunder using 

language substantially similar to the Foundation’s indemnifications of the City found in this 

Agreement; and (vii) if applicable, contain vendor qualification requirements sufficiently broad 

so as not to exclude minority vendors as a class, and general contract specifications sufficiently 

broad so as not to favor a single vendor. 

(b) City Review.  A current list of all such contracts, agreements or undertakings, 

including the parties thereto, the primary purpose thereof and applicable contract, agreement or 

license fees, shall be maintained by the Foundation and, upon the City’s request, shall be 

provided to the City without delay. 



 

MANAGEMENT AGREEMENT – Page 20 

(c) Additional Information.  Upon the City’s request, the Foundation shall make 

and provide copies of any contracts, agreements, undertakings, and other information requested 

by the Director. If any such material is labeled confidential or trade secret, the City shall follow 

the applicable state law provision (the Texas Public Information Act) with respect to any open 

records request.  Transparency of Fair Park operations being a prime objective of this 

Agreement, the Foundation will endeavor and use reasonable efforts to minimize the instances of 

confidential agreements. 

(d) Commercially Reasonable.  All such contracts, agreements, and undertakings as 

well as staff salaries, compensation, perquisites, and benefits shall be commercially reasonable 

and consistent with comparable park industry standards. 

Section 4.14 Leases or Licenses.  During the Term of this Agreement, the Foundation 

shall have the exclusive right to lease or license Fair Park facilities for any Permissible Use.  All 

such agreements entered into by the Foundation must comply with all Applicable Laws.  

Notwithstanding the foregoing, (i) any contracts or series of contracts creating an occupancy 

interest in any facility at Fair Park in excess of one year, including amendments to existing 

contracts to extend or create an occupancy interest for periods in excess of one year, except for 

concessionaire or vendor contracts, shall be subject to Park Board approval, and the Park Board 

may in its sole discretion elect to obtain City Council approval, and (ii) any change in occupancy 

or operator of any facility at Fair Park that is occupied as of the Commencement Date shall be 

subject to the approval of the Director. 

Section 4.15 Operating Hours.  Fair Park shall remain open and accessible for public 

use subject to reasonable rules, regulations, policies, procedures, operating hours, and holidays 

established by the Foundation, which shall be commercially reasonable and consistent with 

comparable park industry standards.  Any material reduction or shortening of operational days 

and hours shall be submitted in advance to the Director and the Park Board for review and 

approval prior to implementation. 

Section 4.16 Public Relations, Marketing, Promotion, Advertising, & Fundraising. 

(a) Marketing.  The Foundation shall have and exercise exclusive authority and 

control over all public relations, marketing, promotions, and advertising activities of any nature 

or character whatsoever on behalf of and for the benefit of Fair Park or taking place at Fair Park. 

(b) Fundraising.  The Foundation will have the exclusive right to plan, design, 

implement, and manage all fundraising efforts for Fair Park, including the right to negotiate all 

marketing sponsorships for Fair Park, and to solicit funds from Non-City Sources.  Subject to the 

other provisions of this Agreement, including Section 4.17, the Foundation will have the right to 

incorporate donor recognition programs in connection with its fundraising and capital 

campaigns. 

(c) Donor Benefits and Incentives.  The Foundation will have the right to develop 

appropriate donor benefits that are competitive with other cultural institutions in the region. 

Section 4.17 Naming and Sponsorship. 
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(a) Compliance.  During the Term of this Agreement, the Foundation shall have the 

right to contract for and grant sponsorships, advertising space, and naming rights for all current 

and future assets, facilities, events, programs, and advertising panels involving Fair Park.  Any 

such arrangements shall (i) not conflict with any existing naming and/or sponsorship 

arrangements in effect with the City, through its Park and Recreation Department, as of the 

Commencement Date for their stated term or commitment; (ii) be subject to the historic overlay 

ordinance and the requirements of the Dallas Landmark Commission; (iii) terminate with the 

expiration of this Agreement; (iv) in no way obligate, commit or bind the City; (v) be of a first 

class quality, tasteful, attractive, and suitable for facilities catering to families, children and 

youth patrons; and (vi) be on commercially reasonable terms and consistent with good 

commercial practices.  Sponsorships, advertising, and/or naming rights involving Fair Park shall 

not promote, advertise, or relate to tobacco products or companies, sexually oriented business, or 

be of a non-commercial or cause-oriented nature (e.g., promoting or criticizing a political party, 

public official, or candidate; a political or social cause or movement; or a religion, religious 

establishment, or religious movement). 

(b) Approval.  The Park Board’s approval is required for any permanent re-naming 

of any buildings or facilities existing at Fair Park as of the Commencement Date.  In addition, 

the Director’s approval is required for any sponsorship that exceeds five (5) years for any Fair 

Park amenity (including picnic areas, landscape areas, and/or new amenities such as a carousel or 

any proposed recreational equipment).  If a sponsorship arrangement requires the name to be on 

a building or facility located at Fair Park, such arrangement must be submitted to the Director for 

approval regardless of the term of such arrangement, and the name must come after the name of 

the facility.  By way of example and not limitation, an activity sponsored by the History Channel 

at the Hall of State may be presented, subject to the Director’s approval, as “Hall of State, 

presented by the History Channel”.  Notwithstanding the foregoing, neither the City nor the 

Foundation may sell the naming rights for Fair Park as a whole except with the prior consent of 

both parties, which in the City’s case shall require approval by the Park Board and the City 

Council.  Any such sponsorship or naming rights arrangement as discussed under this Section 

4.17 and entered into by the Foundation shall be assumable by the City at its election upon any 

termination of this Agreement pursuant to which the Foundation ceases to occupy Fair Park.  The 

City, through its Park Board, reserves the right to require renaming if a named corporation ceases 

to exist or if a named corporation or individual is conclusively linked to a felony conviction. 

Section 4.18 Concessionaire and Vendor Contracts.  The Foundation shall have the 

exclusive authority to negotiate and execute (in its own name and not the name of the City) and 

perform vendor contracts involving Fair Park and its visitors.  The Foundation may, by itself or 

through any concessionaires and licensees, provide such concessions, products, services, and 

facilities at Fair Park as it deems appropriate and consistent with the Permitted Use.  Any and all 

concessionaires and licensees that operate within Fair Park under contract with the Foundation 

shall (i) operate under contract terms commercially reasonable for the type of concession, 

product, service, or facility offered, (ii) comply with all Applicable Laws and the BID Plan 

concerning their operations, (iii) be of a first class and professional quality, (iv) be subject to the 

terms of this Agreement, (v) carry insurance appropriate to its activities and consistent with that 

required of the Foundation under this Agreement, and (vi) indemnify, defend, and hold harmless 

the City from and against any and all loss, cost, claim, liability, expense, or damage, including 
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without limitation attorney’s fees and court costs, in any way related to or arising from its 

activity at Fair Park. 

Section 4.19 Other Activity.  Without limiting any other provision of this Agreement, 

the Foundation is hereby authorized to and shall: 

(i) commence, defend, and settle in good faith, at no cost or liability to the 

City, such legal actions or proceedings concerning the management and operation of Fair 

Park as are necessary or required in the opinion of the Foundation; 

(ii) maintain and make available to the public a schedule of basic rates, fees, 

and charges for admittance for special events, services, and programs at Fair Park, 

recognizing that general admittance to the general grounds of Fair Park is free of charge, 

except as otherwise provided in Section 7.02; 

(iii) purchase and maintain all materials, tools, machinery, equipment, and 

supplies necessary for Fair Park Management, at its expense, and maintain, repair, 

upgrade, dispose of, replace, and/or add to the Fair Park Personal Property as necessary 

or convenient for Fair Park Management during the Term of this Agreement; 

(iv) maintain Fair Park and the Fair Park Personal Property in a good, safe, 

clean, attractive, sanitary, repaired, and useable condition consistent with Applicable 

Laws and establish, coordinate, and administer a preventive maintenance program for 

Fair Park and the Fair Park Personal Property; 

(v) promptly furnish to the City such reports, records, and other information 

concerning Fair Park and Fair Park Management as may be reasonably requested from 

time to time by the Director and comply with any record retention requirements as may 

be requested by the City or required by Applicable Laws or for Governmental Approvals; 

and 

(vi) in the ordinary course of business, make prompt payment to its vendors, 

concessionaires, consultants, contractors, and similar parties, provided that nothing herein 

shall prevent the Foundation from contesting and litigating, in good faith, any payment 

alleged to be due to any such person. 

Section 4.20 City Access.  Notwithstanding anything to the contrary in this Agreement, 

the City reserves the right to and may enter Fair Park (and all areas therein) at any and all times 

for any and all purposes, including inspection, provided that the City shall use its best efforts to 

not interfere with Fair Park Management (unless such interference is necessary to preserve the 

health, safety and welfare of the public or the Foundation employees or is made pursuant to its 

police powers).  The Foundation shall provide to the City, without cost, reasonable office space 

at Fair Park for any on-site presence the City reasonably deems appropriate. 

Section 4.21 Payment of Outstanding Invoices.  The City shall remain obligated for 

all goods and services provided to Fair Park prior to the Commencement Date for which an 

invoice has been rendered to the City and such invoice is classified as an open encumbrance by 

the City.  Should any invoiced goods or services provided to Fair Park prior to the 
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Commencement Date be subsequently returned for credit after the Commencement Date, the 

Foundation shall pay to the City any such credit it receives. 

Section 4.22 City Departments or Affiliates.  Notwithstanding anything to the 

contrary in this Agreement, at no time during the Term of this Agreement shall the Foundation 

displace WRR 101.1 FM, Dallas City News Television (DCNTV), or Dallas Police Department – 

Mounted and Canine Units from their location within Fair Park, as such exists as of the Effective 

Date, without the prior authorization of the City.  The City shall continue to be responsible 

throughout the Term of this Agreement for the utility, maintenance, repair, and other Operating 

Expenses and Capital Expenditures related to such facilities so long as they are occupied by City 

departments, and the Foundation shall have no such obligations with respect thereto. 

Section 4.23 Bleacher Lot.  The Foundation shall have the right to access and shall 

maintain and operate the real property set forth and described in Exhibit 4.23, which is owned by 

the City and commonly referred to as the “Bleacher Lot.”  Any reference in this Agreement to 

“Fair Park” will be deemed to include the real property described in this Section 4.23. 

ARTICLE V 

UTILITIES, TAXES, INSURANCE, AND INDEMNIFICATION. 

Section 5.01 Utilities.  Because the parties have determined that it is more 

advantageous, practical, and economical for the Foundation to acquire utilities for Fair Park 

through the City’s utility arrangements, the City shall be responsible for securing and paying for 

all Utility Services rendered to or used in, on, or about Fair Park during the Term of this 

Agreement. “Utility Services” means water, sewer, electricity, wastewater, storm water 

drainage, garbage and refuse disposal, natural gas, lights, heat, and telecommunications services 

used in connection with Fair Park Management.  Beginning on the Commencement Date, the 

Foundation shall reimburse the City for all Utility Services at the City’s cost.  The City shall 

provide the Foundation periodic statements for the Utility Services (in no event less than 

quarterly), and the Foundation shall pay the City for the Utility Services within thirty (30) days 

of receipt of such statement from the City.  The Foundation shall pay the City a late payment 

penalty equal to ten percent (10%) of the total amount due to the City for all payments that are 

not received by the aforementioned date.  The City may offset and credit any charges for Utility 

Services owed to it by the Foundation against any Management Fee payments.  In no event and 

under no circumstances shall the City be liable to the Foundation for any loss, disruption or 

reduction of Utility Services.  Notwithstanding anything to the contrary in this section, the 

Foundation shall be responsible for acquiring any additional utility service other than the Utility 

Services or any increased capacity of the Utility Services that it may need. 

Section 5.02 Taxes and Assessments.  The Foundation shall be responsible for and 

timely pay any and all legally due sales taxes, ad valorem taxes, licenses, permits, assessments, 

and fees or other taxes incumbent upon and attributable to the Foundation and Fair Park and/or 

Fair Park Management, irrespective of whether such tax or assessment or any portion thereof 

was specifically allocated to Fair Park or the City’s interest therein.  The Foundation shall 

furnish to the City receipts or other appropriate evidence of the payment of such amounts.  All 

payments by the Foundation of such taxes and/or assessments shall be made on or before thirty 

(30) days before the last day on which such payments may be made without penalty or interest; 
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provided, however, that the Foundation shall have the right to contest such payment in good faith 

and to take all such action as it deems reasonable under the circumstances to vigorously contest 

such payment (including but not limited to litigation), and the Foundation shall not be obligated 

to make such payments during the period of such contest.  Notwithstanding the foregoing, the 

parties acknowledge that the Foundation is intended to be a tax-exempt nonprofit entity and that 

Fair Park is and continues to be City-owned property.  To that end, the parties will fully 

cooperate with each other and take all reasonable steps to secure and maintain the tax-exempt 

benefits available to each by reason of said facts. 

Section 5.03 Insurance.  The Foundation shall obtain and maintain from the 

Commencement Date and continuing thereafter during the Term of this Agreement insurance 

coverage, of the type, in the form and substance, and in the amounts described in the attached 

Exhibit 5.03.  The Foundation will cause its contractors, subcontractors, concessionaires, and 

vendors to carry levels of insurance that are necessary and appropriate for the services being 

performed, complying with all Applicable Laws.  Notwithstanding the foregoing, the City will at 

all times keep the buildings and other improvements at Fair Park insured under its property 

damage insurance policy or policies in the same manner as the City’s other public improvements.  

Proceeds of insurance resulting from damage to or destruction of Fair Park shall be used to repair 

or restore Fair Park as provided in this Agreement. 

Section 5.04 Indemnification.  THE FOUNDATION SHALL INDEMNIFY, 

DEFEND, SAVE, AND HOLD HARMLESS THE CITY, ITS OFFICERS, EMPLOYEES AND 

AGENTS FROM AND AGAINST ANY AND ALL: 

(i) COSTS, LIABILITIES, DAMAGES, AND EXPENSES, INCLUDING 

COSTS OF SUIT AND REASONABLE EXPENSES FOR LEGAL SERVICES 

CLAIMED OR RECOVERED BY ANY PERSON WHOMSOEVER OR SUFFERED 

BY CITY, AS A RESULT OF ANY OPERATIONS, WORKS, ACTS, OR OMISSIONS 

OF FOUNDATION, ITS DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, OR 

CONTRACTORS; 

(ii) DAMAGE TO, DESTRUCTION OF, OR LOSS OF USE OF ANY AND 

ALL PROPERTY, INCLUDING THE CITY’S PROPERTY, DIRECTLY OR 

INDIRECTLY ARISING OR RESULTING FROM OR RELATED TO ANY 

OPERATION, WORKS, ACTS, OR OMISSIONS OF THE FOUNDATION OR ITS 

DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, OR CONTRACTORS; AND 

(iii) COSTS, LIABILITIES, DAMAGES, AND EXPENSES, INCLUDING 

COSTS OF SUIT AND REASONABLE EXPENSES FOR LEGAL SERVICES 

EXPERIENCED BY THE CITY AS A RESULT OF THE FOUNDATION’S BREACH 

OF THIS AGREEMENT OR FAILURE TO PERFORM AS HEREIN PROVIDED. 

Upon the filing by anyone of a claim against the City for damages arising out of a matter 

for which the Foundation herein agrees to indemnify and hold the City harmless, the City will 

notify the Foundation of such claim, and if the Foundation does not settle or compromise such 

claim, then the Foundation will undertake the legal defense of such claim on behalf of the City.  

It is specifically agreed, however, that the City, at its own cost and expense, may participate in 
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the legal defense of such claim, with legal counsel of its own choosing.  Any final judgment 

rendered against the City for any cause for which the Foundation is liable under this Agreement 

will be conclusive against the Foundation as to liability and amount upon the expiration of the 

time for appeal. 

ARTICLE VI 

MAINTENANCE, ALTERATIONS, AND CONSTRUCTION. 

Section 6.01 Regular Maintenance and Repair.  At all times during the Term of this 

Agreement, the Foundation shall maintain and repair Fair Park on a regular basis and as needed 

from time to time in order to keep Fair Park in good working order; in a safe, attractive and 

orderly condition; and in substantial compliance with comparable park industry standards and 

with this Agreement. If Fair Park fails to substantially comply with such standards, the 

Foundation will have a reasonable period of time in which to attain such standards.  The 

Foundation shall promptly perform any maintenance and repair necessitated by Applicable Laws, 

for safety reasons, or to maintain any applicable licensing and permitting requirements.  The 

Foundation shall perform or cause to be performed any and all maintenance and repairs in a good 

and workmanlike manner, consistent with any and all Applicable Laws.  To the extent that 

funding is only partially provided, the Foundation shall be responsible for such maintenance and 

repair in proportion to the funds received from all sources. 

Section 6.02 Alterations.  Subject to complying with any and all Applicable Laws and 

any required Governmental Approvals (including those of the Dallas Landmark Commission and 

the historic overlay district), the Foundation may make such additions, modifications, 

replacements, renovations, expansions, and enhancements, including the remodeling or 

demolishing of any existing improvements and the constructing and installing of new 

improvements (all of the foregoing, “Alterations”) as the Foundation deems necessary or 

desirable for Fair Park Management, substantially consistent with the Fair Park Comprehensive 

Development Plan, as amended, for the period during which such Alterations are performed.  

The Foundation acknowledges and agrees that certain public art work at Fair Park, including 

without limitation the murals, is attached to and a part of the buildings and improvements at Fair 

Park and that any Alterations to such buildings and improvements will incorporate the 

maintenance, upkeep and conservation needs of such public art work. Notwithstanding the 

foregoing, any Substantial Projects performed by the Foundation during the Term of this 

Agreement shall be subject to the Director’s approval, as more fully described under Section 

6.05.  Immediately upon completion and acceptance by the City, acting through its Director, all 

Alterations will become part of Fair Park and become the property of the City.  All such 

Alterations, when any of such work is completed, must substantially comply with all Applicable 

Laws, including without limitation the provisions of the Americans with Disabilities Act of 1990 

(42 U.S.C. §§ 12101 et. seq.), as amended, restated, or replaced from time to time. 

Section 6.03 Condition at End of Agreement.  Upon the expiration or termination of 

this Agreement for any reason, the Foundation shall leave all improvements thereon in the state 

of repair, except for ordinary wear and tear, and cleanliness required to be maintained during the 

Term of this Agreement, and shall peaceably surrender the same to the City.  If the 

improvements are not in substantial conformity with this Section 6.03, the City may, at its option 

and in addition to any other remedies under this Agreement, (i) direct the Foundation to remove 
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non-complying improvements constructed by the Foundation at Fair Park and to return that 

portion of Fair Park to its condition as it existed on the Commencement Date, and the 

Foundation shall promptly comply at its sole cost and expense, or (ii) repair same, in which case 

the Foundation shall promptly pay to the City the cost of same without demand by the City. 

Section 6.04 General Requirements.  With respect to any repair, maintenance or 

Alterations performed by the Foundation or its contractors, all such work shall be at the 

Foundation’s sole cost and expense and the City shall bear no cost of same.  The Foundation 

agrees to enter into (in its own name) and perform all contracts necessary to fully complete said 

work.  All Foundation contracts relating to said activity shall (i) require the contractor to use 

good faith efforts to comply with the City’s BID Plan; (ii) contain language subordinating and 

subjecting such contract to the terms of this Agreement and exculpating the City from any 

obligations and liability thereunder; (iii) contain insurance and payment and performance bond 

requirements not less than those which are customarily required by the City of its like 

contractors, naming the City and its officers and employees as additional insureds and co-

obligees, as applicable; (iv) indemnify the City and its officers and employees against any costs 

or liabilities thereunder; and (v) if applicable, contain contractor qualification requirements 

sufficiently broad so as not to exclude minority contractors as a class and general contract 

specifications sufficiently broad so as not to favor a single contractor. 

Section 6.05 Director Review and Approval of Substantial Projects. 

(a) Substantial Projects. All plans and specifications for Alterations exceeding the 

Construction Threshold Amount in hard construction costs (such Alterations, “Substantial 

Projects”) shall be submitted by the Foundation to the Director for review and approval prior to 

the commencement of any work thereon.  All design and construction must conform to the 

approved plans and specifications and any and all Applicable Laws.  All aforementioned plans 

and specifications must have received any required Governmental Approvals, including but not 

limited to the approval of the Dallas Landmark Commission.  Any revisions to approved plans 

and specifications shall be submitted to the Director for prior review and approval.  The 

Foundation shall provide at least three (3) sets of construction documents to the Director.  The 

Foundation shall also furnish complete as-built drawings within sixty (60) days after construction 

is complete. 

(b) Construction Threshold Amount.  The “Construction Threshold Amount” 

shall be One Hundred Thousand Dollars ($100,000) on the Commencement Date.  At the request 

of the Foundation, this amount may be adjusted periodically by the Director using an industry 

standard escalation index. 

(c) Timing.  Within thirty (30) days after receipt of plans and specifications for any 

Substantial Projects, the Director shall, in writing, either approve or disapprove the plans and 

specifications or inform the Foundation of the additional time required to complete the review 

thereof.  In the case of any emergency repairs which constitute Substantial Projects, the 

Foundation shall notify the Director of such repairs and proceed with such repairs unless the 

Director advises otherwise. 
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(d) City Benefit.  The City’s review of any plans or specifications for Substantial 

Projects is solely for the City’s own purposes, and the City does not make any representation or 

warranty concerning the appropriateness of any such plans or specifications for any purpose.  

The City’s approval of (or failure to disapprove) any such plans and specifications shall not 

render the City liable for same, and the Foundation assumes and shall be responsible for any and 

all claims arising out of or from the use of such plans and specifications. 

Section 6.06 Permits and Other Approvals.  All building permits, certificates of 

occupancy, and other permits, licenses, permissions, consents, and Governmental Approvals 

(including but not limited to that of the Dallas Landmark Commission) required to be obtained 

from any Governmental Authority or third party in connection with Alterations, occupancy or 

uses of any improvements, and any maintenance or repairs of Fair Park to be performed by the 

Foundation shall be obtained as required by Applicable Laws by and at the sole cost and expense 

of the Foundation, which shall furnish to the City evidence thereof. 

Section 6.07 Conditions to Commencing Construction by the Foundation.  The 

Foundation shall not commence construction on a Substantial Project unless and until it has (i) 

received approval of all plans and specifications in accordance with the procedures set forth 

above; (ii) provided the Director with proof of the commitment of sufficient financing and 

financial resources and commitments to ensure proper completion of the project; (iii) obtained all 

building permits, zoning and Governmental Approvals required for the construction and 

renovation; (iv) provided the City with copies of all construction contracts and bonds; (v) 

provided the City with certificates, policies, or other proof of the required insurance; and (vi) 

provided the City with lien waivers from all general contractors. 

Section 6.08 City’s Right to Observe and Inspect.  With respect to Substantial 

Projects, the City shall have the right (but not the obligation) to observe and inspect work 

performed by the Foundation or any contractor(s).  The City shall coordinate such observation or 

inspection with the Foundation so as to minimize inconvenience and delay.  During construction, 

the Foundation’s construction manager and architect shall be accessible to the City at all times.  

The Director shall be entitled to receive notice of and attend all construction meetings, at which a 

representative of the Foundation shall be present. 

Section 6.09 City’s Business Inclusion and Development Plan.  The Foundation and 

its engineers, construction managers, contractors, and subcontractors shall adopt good faith 

efforts in compliance with the BID Plan in hiring and contracting with minority- and women-

owned local businesses certified by the City or the North Central Texas Regional Certification 

Agency in implementing any maintenance, repairs, and Alterations. 

Section 6.10 City’s Police Powers.  The Foundation recognizes and acknowledges the 

City’s authority under its charter, codes, and ordinances (and other Applicable Laws) to exercise 

its police powers to protect the public health, safety, and welfare, including the issuance of 

building permits, the inspection of construction, the issuance of certificates of occupancy and the 

enforcement of various construction codes and zoning.  Such powers extend to the Foundation 

and its contractors’ construction activities in Fair Park.  The Foundation acknowledges the City’s 

authority to take appropriate enforcement action under its charter, codes, and ordinances (and 
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other Applicable Laws) to provide such protection, and nothing in this Agreement is intended to 

or does in fact limit, restrict, or condition that authority. 

Section 6.11 Completion.  The Foundation shall perform the work contemplated by 

this Agreement or cause it to be performed in a good and workmanlike manner and in 

compliance with Applicable Laws.  Upon substantial completion of construction on any 

Substantial Project, the Foundation shall furnish the City with a certificate of substantial 

completion executed by the Foundation’s architect, project engineer, and/or general contractor 

for the project in a form and of a substance acceptable to the Director.  The Foundation shall also 

furnish to the City copies of Certificates of Occupancy or other similar documents issued to 

certify the completion of construction in compliance with applicable requirements.  

Notwithstanding the foregoing, the Director may request a walk-through inspection and/or 

equipment testing to confirm substantial completion of any project in conformity with this 

Agreement, and the Foundation, its architect, engineer, construction manager, representatives, 

and contractor(s) shall attend if requested. 

Section 6.12 Mechanic’s Liens.  The Foundation shall not permit any claim of lien 

made by any mechanic, materialman, laborer, or other similar lien to stand against Fair Park for 

work or materials furnished to the Foundation in connection with any maintenance, repairs or 

Alterations thereof made by the Foundation or any contractor, agent, or representative of the 

Foundation.  The Foundation shall cause any such claim of lien to be fully discharged no later 

than ten (10) days after the date of filing thereof; provided, however, that the Foundation, in 

good faith, may dispute the validity or amount of any such claim of lien and provide the City 

such security as the City may reasonably require to insure payment thereof.  In such case, the 

Foundation shall diligently pursue a resolution of such dispute with continuity and, upon entry of 

final judgment resolving the dispute, immediately discharge said lien. 

Section 6.13 Construction Warranties.  Upon the expiration or termination of this 

Agreement, the Foundation shall formally assign to the City all warranties and warranty 

obligations of the contractor(s) and equipment manufacturers applicable to Fair Park; provided, 

however, that such assignment shall not relieve the Foundation and its contractor(s) of 

responsibility for defective work or equipment supplied by or for them under this Agreement.  

The Foundation shall administer said warranties during the term of this Agreement and the City 

shall reasonably cooperate with and facilitate the Foundation’s efforts in this regard.  Upon 

request, but in any event upon expiration or termination of this Agreement, the Foundation shall 

provide the City with copies of all building systems, training, operation and maintenance 

manuals for Fair Park, including all of the improvements located at Fair Park, it has from time to 

time. 

Section 6.14 City’s Right to Perform Work.  The City and its agents and employees 

shall have the right, at any time and from time to time, to enter Fair Park to perform any 

maintenance, repairs, or Alterations to Fair Park, both interior or exterior, and of every kind or 

nature which may be required of the Foundation under this Agreement but which the Foundation 

has failed to perform after having received written notice from the City at least ninety (90) days 

prior to the City’s entry; provided, however, that such notice shall not be required in the event of 

an emergency condition threatening the health, safety and welfare of the general public.  The 

Foundation shall not offer any obstruction or hindrance to any such maintenance, repairs or 
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Alterations.  Nothing contained in this section shall be deemed to impose on the City any 

obligation to perform any maintenance, repairs or Alterations to Fair Park. 

Section 6.15 City Improvements and Projects. 

(a) General.  The City may, during the Term of this Agreement, construct additions 

or renovations to Fair Park, unless (i) the construction activity or the resulting renovations or 

additions to Fair Park would unreasonably interfere with the Foundation’s operations and/or Fair 

Park Management; (ii) the operation, management, and maintenance of such renovations or 

additions would materially increase the Foundation’s expenses; or (iii) the renovations or 

additions to Fair Park would not be compatible with the Fair Park Comprehensive Development 

Plan.  The foregoing limitations on construction additions and renovations by the City shall not 

apply to any construction addition required (i) by Applicable Law, (ii) to protect the public 

health and safety, or (iii) as a result of the Foundation’s failure to perform as otherwise required 

by this Agreement.  The Foundation and the City will take all reasonable steps to facilitate said 

City construction activity while minimizing disruption to Fair Park Management.  Upon 

completion, such renovations or additions will be subject to Fair Park Management by the 

Foundation as provided by this Agreement, unless otherwise agreed by the parties.  The parties 

also acknowledge that such renovations and additions shall be vested in title to the City.  

Notwithstanding anything herein to the contrary, the City shall be free without restriction or 

requirement to pursue and perform any Alterations it believes are required by Applicable Laws 

or otherwise necessary or convenient in order to protect, preserve, or promote the public health, 

safety, and welfare. 

(b) Development Rights.  The City shall be free to grant, construct, and operate 

within Fair Park such public easements (e.g., utilities, rights of way, drainage, flood control) and 

public infrastructure as it deems advisable for Fair Park and/or the surrounding city.  The City 

shall notify the Foundation in advance of any such actions it intends to take.  The City shall 

restore any portions of Fair Park impacted by such activity to a functional state at its sole cost 

and expense.  The City shall take all precautions and planning opportunities to minimize any 

disruption to or impact on Fair Park and the Foundation’s activities; provided, however, that the 

City’s determination in these matters is final. 

(c) Current Construction Projects.  Bond-funded and other construction projects 

involving Fair Park that are ongoing as of the Commencement Date will remain with and under 

the sole, exclusive, and unqualified control of the City as to any and all aspects of same, 

including but not limited to scope, scheduling, institution, prosecution, and completion of same.  

The City has no obligation or commitment to the Foundation with regard to same.  The 

Foundation shall cooperate and facilitate any and all such projects and related activities.  Upon 

completion, such renovations or additions will be subject to the Foundation’s operation, 

management, and maintenance as set forth in this Agreement, unless otherwise agreed by the 

parties. 

(d) Future Bond-Funded Projects.  The parties shall coordinate and cooperate on 

any future bond-funded projects and construction activities, including the Fair Park Capital Bond 

Expenditures, so as to minimize disruption of Fair Park operations, while expediting and 

facilitating such projects’ economical and efficient completion.  With respect to City-funded 
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bond projects, the City may either award and administer such projects or award and assign such 

projects to the Foundation.  Nevertheless, as part of such coordination and cooperation, the 

Foundation will participate in the design of such projects, acknowledging, however, that final 

design and construction documents and budget, as well as any change orders or amendments 

thereto, shall be subject to the Director’s approval. 

Section 6.16 Community Park.   During year one (1) of the Term of this Agreement, 

the Foundation shall undertake conceptual designs for a signature community park to be located 

within Fair Park in the vicinity of Robert B. Cullum Boulevard, Martin Luther King Junior 

Boulevard, Grand Avenue, and Second Avenue, as shown on Exhibit 6.16, to be open to the 

public free of charge so as to allow the surrounding neighborhood year-round access to green 

space, a children’s play area, and recreational opportunities.  Pursuant to Section 6.05(a), the 

Foundation shall obtain the approval of the Director prior to the commencement of any 

construction of the community park.  Subject to any necessary consents or approvals, the 

community park referenced in this Section 6.16 shall remain open to the public free of charge on 

a year-round basis, including during the annual run of the State Fair of Texas.  The Foundation 

acknowledges that construction of this community park is the Park Board’s top priority.  The 

Foundation shall commence construction of the signature community park within twenty-four 

(24) months of funding becoming available pursuant to Section 3.03.  

ARTICLE VII 

REVENUE OPPORTUNITIES. 

Section 7.01 Fair Park Revenues.  The Foundation shall develop and exploit all 

revenue opportunities from and related to Fair Park.  Said revenues shall be used by the 

Foundation solely for Fair Park Management as provided for in this Agreement.  If revenues 

derived from or by reason of Fair Park are insufficient to maintain and operate Fair Park pursuant 

to this Agreement, the Foundation shall use reasonable efforts to supplement those funds from 

other sources in order to provide proper maintenance and operation of Fair Park as provided in 

this Agreement.  Unless as otherwise provided in this Agreement, revenues derived from or by 

reason of Fair Park shall include the Management Fee; admissions fees (if applicable); parking 

fees; rents and other user fees, except for revenues derived from licenses from the 

communications tower located at Fair Park; programming revenue; concession and vendor 

revenue; revenues from any Fair Park Contracts; interest and investments revenue; revenue from 

exploitation of intellectual property rights; advertising, naming, and sponsorship revenue; and 

any other revenues generated on or from the premises of Fair Park.  Subject to the Foundation’s 

obligation under this Agreement to maintain, repair, replace and, upon the expiration or 

termination of this Agreement, re-convey the Fair Park Personal Property as stated in this 

Agreement, revenue from the sale and disposal of the Fair Park Personal Property shall also 

constitute Fair Park revenue.  Any insurance proceeds and condemnation awards received by the 

Foundation shall also constitute Fair Park revenue. 

During the Term of this Agreement, any and all funds received by the Foundation for the 

benefit of Fair Park referenced in this Section 7.01 shall be dedicated, directly or indirectly, to 

the benefit of Fair Park, allowing for reasonable overhead and expenses of the Foundation.  In 

the event the Foundation should cease to operate or determine to liquidate and dissolve, all of its 

remaining assets at such time will be distributed pursuant to Section 13.09(c). 
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Section 7.02 Fees and Charges.  The Foundation may specify, control, and establish 

any and all fees, deposits, charges, and consideration for goods, services, concessions, admission 

to special events, parking, use, advertising, sponsorship, naming rights, or any other designated 

purposes involving Fair Park, provided that they are commercially reasonable and consistent 

with this Agreement and the Permitted Use.  Except for the State Fair of Texas and any other 

special events, general admittance to the general grounds of Fair Park shall remain free of charge 

throughout the Term of this Agreement, unless the Park Board so otherwise approves.  It is 

acknowledged by the parties hereto that charges for parking have been previously permitted at 

Fair Park and will continue to be permitted at Fair Park during the Term of this Agreement. 

Section 7.03 Funds and Accounts.   

(a) Establishment of Accounts and City’s Audit Rights.  The Foundation may 

establish such operating, reserve, capital improvement, and maintenance accounts in amounts 

reasonably determined by it and consistent with similar industry practice to ensure the financial 

stability of Fair Park.  Such accounts shall be established in the name of the Foundation in one or 

more federally insured commercial banks or savings and loan associations consistent with similar 

industry practice.  The City shall at all times have a right to audit such accounts at said 

institutions at the City’s expense, and the Foundation shall sign such agreements evidencing the 

City’s authority to conduct such audits or receive such accountings as it may deem reasonably 

necessary for this purpose.  Any interest and capital gains from any such account shall be used 

for the benefit of Fair Park.  Upon the expiration or termination of this Agreement, said funds 

and accounts shall be transferred pursuant to Section 13.09(c). 

(b)  Texas Vietnam Veterans Memorial Fund.   

(i) The City and the Foundation acknowledge that there is a current Texas 

Vietnam Memorial Fund (the “Memorial Fund”) that was established through a charitable 

donation made to the City for the benefit of the Texas Vietnam Veteran’s Memorial at 

Fair Park (the “Memorial”).  The balance above the corpus of the Memorial Fund has 

been used by the City to defray extraordinary maintenance and extraordinary repair costs 

associated with the Memorial on a nominal cost basis.  During the Term of this 

Agreement, the Foundation shall be permitted to submit, not more frequently than 

annually, a nominal cost reimbursement request to the City for any extraordinary 

maintenance or extraordinary repairs incurred during the Term of this Agreement. The 

City agrees to remit reimbursement of nominal cost to the Foundation on an as available 

funds basis, available funds meaning any available balance of the Memorial Fund above 

the corpus. For purposes of this Section 7.03(b), “nominal cost” is defined as any cost of 

Five Thousand Dollars ($5,000) or less, unless otherwise approved by the Director. 

(ii) The Foundation acknowledges and agrees that it is obligated to regularly 

maintain and repair the Memorial during the Term of this Agreement pursuant to Section 

6.01, as the Memorial constitutes a part of Fair Park notwithstanding the existence of the 

Memorial Fund.  Furthermore, the Foundation will generally seek to promote the 

Memorial as it would any other part of Fair Park under the other terms of this Agreement.  

If the Foundation receives a donation made “to the City” or “to the City of Dallas” for the 

specific benefit of the Memorial during the Term of this Agreement, the Foundation shall 
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forward such donation to the City for the inclusion of such funds in the Memorial Fund.  

Notwithstanding the foregoing, the Foundation shall be permitted to accept donations 

made to it for the benefit of the Memorial which do not contain the language contained in 

the foregoing sentence (or similar language). 

(c) South Dallas Trust Fund.  The Foundation agrees that it shall carry out the 

funding obligations of the City arising out of antique shows and flea market Fair Park operations 

subject to City Council Resolution 15-1264, set forth on Exhibit 7.03(c), for so long as such 

resolution remains in effect during the Term of this Agreement.  

Section 7.04 Endowments and Restricted Assets.  The Foundation will establish 

endowment accounts and other restricted accounts as required or appropriate under Applicable 

Laws, GAAP, and similar industry practices to accommodate restricted, qualified, and 

conditioned gifts, donations, contributions and endowments.  Upon the expiration of such donor 

restriction, qualification, and condition, that is, when a stipulated time restriction ends or the 

purpose restriction is accomplished, such assets shall be distributed or released consistent with 

the donor’s expressed intent or, if no expressed intent was provided, released to, treated as, and 

become Fair Park revenue.  The Foundation will use its best efforts to discourage unreasonable 

and unduly burdensome restrictions, qualifications, and conditions on donations, gifts, 

contributions, and endowments.  Endowment accounts shall be subject to the same account and 

institution requirements as provided in Section 7.03. 

ARTICLE VIII 

OTHER CITY SUPPORT. 

Section 8.01 Public Access to Fair Park.  The City shall at all times provide access to 

Fair Park, and to currently existing parking for Fair Park located on City property, via public 

roads.  The Foundation will not bear any costs of maintaining, repairing, repaving, or re-aligning 

such public roads.  The City shall at all times endeavor to provide reasonable directional signage 

to Fair Park consistent with its other public recreational venues. 

Section 8.02 Fair Park Security.  The City will have no responsibility for security of 

and within Fair Park, and the Foundation shall provide for same.  Notwithstanding the foregoing, 

however, the City shall provide police, fire, and emergency services for and within Fair Park and 

on the public streets providing access to Fair Park on the same basis as it provides such services 

throughout the City of Dallas. 

ARTICLE IX 

FINANCIAL REPORTS, ENTITY STATUS, AND TRANSPARENCY. 

Section 9.01 Budget, Records, and Financial Statements. 

(a) Annual Operating Budget.  The Foundation shall adopt and maintain its fiscal 

year to coincide with the calendar year (the “Foundation Fiscal Year”).  The Foundation shall 

submit its annual operating budget (as approved by the Foundation Board) for the next 

Foundation Fiscal Year to the Director not less than sixty (60) days prior to the end of each 

Foundation Fiscal Year.  The Foundation’s annual operating budget shall include detailed 



 

MANAGEMENT AGREEMENT – Page 33 

information showing estimated income to be received from all sources and estimated Operating 

Expenses.  The Foundation shall maintain its financial records pursuant to GAAP. 

(b) Records.  The Foundation shall keep and maintain complete and accurate records 

of Fair Park operations.  The Foundation will retain said records for not less than five (5) years 

following the last day of the Foundation Fiscal Year during which the record was generated, 

unless the City requests longer retention, in which event the Foundation shall comply.  The City 

shall be entitled to receive copies of, inspect, and audit the records during the Term of this 

Agreement and for five (5) years thereafter, at the Foundation’s office during reasonable times 

upon not less than twenty-four (24) hours’ notice. 

(c) Quarterly Unaudited Financial Statements.  The Foundation shall furnish to 

the City within ninety (90) days after the close of each quarter of each Foundation Fiscal Year 

financial statements prepared by the Foundation in its ordinary course of business reflecting the 

financial condition of the Foundation as of the end of such quarter, including (i) balance sheets 

as of the close of such quarter; (ii) statements of operations for such quarter; and (iii) statements 

of cash flows for such quarter.  All such documents shall be prepared in conformity with GAAP 

but need not be audited, or prepared or certified by an independent certified public accountant. 

(d) Annual Audited Financial Statements.  The Foundation shall furnish to the City 

within one hundred twenty (120) days after the close of each Foundation Fiscal Year audited 

financial statements prepared by an independent certified public accountant and certified by such 

accountant as accurately reflecting the financial condition of the Foundation as of the end of such 

Foundation Fiscal Year, including (i) balance sheets as of the close of such Foundation Fiscal 

Year; (ii) statements of operations for such Foundation Fiscal Year; and (iii) statements of cash 

flows for such Foundation Fiscal Year.  All such documents shall be prepared in conformity with 

GAAP. 

(e) IRS Form 990.  The Foundation shall provide a copy of its annual IRS Form 990 

within thirty (30) days after its filing with the IRS. 

Section 9.02 Corporate Status.  At all times during the Term of this Agreement, the 

Foundation shall maintain its corporate existence, shall not dissolve or otherwise dispose of all or 

substantially all of its assets, and shall not consolidate with or merge into another corporation or 

into a partnership or permit one or more other corporations or partnerships to consolidate with or 

merge into it.  The Foundation shall maintain at all times its status as a Texas nonprofit 

corporation and as a 501(c)(3) corporation pursuant to the Internal Revenue Code.  As of the 

Effective Date, the Foundation is in the process of applying for determination of 501(c)(3) status 

with the IRS.  The Foundation shall not take or fail to take any action that would jeopardize such 

nonprofit, tax-exempt status. 

Section 9.03 Mission Safeguards.  The Foundation’s purposes are set forth in its 

Certificate of Formation and Bylaws, copies of which have been provided to the City.  The 

Foundation shall provide to the City copies of any amendments to said documents occurring 

from time to time.  Any proposed amendments to the purpose provisions and dissolution and 

distribution provisions of said documents shall be provided to and approved by the Director not 

less than thirty (30) days prior to said amendments being voted on and becoming effective. 
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Section 9.04 Public Transparency.  The Foundation acknowledges and agrees that it is 

subject to the Texas Public Information Act, as amended (the “TPIA”). 

ARTICLE X 

ENVIRONMENTAL QUALITY. 

Section 10.01 Compliance.  The Foundation shall comply with, and shall require that its 

agents, contractors, and subcontractors comply with all Applicable Laws regarding the use, 

removal, storage, transportation, disposal, and remediation of Hazardous Material and the 

environmental quality and condition of Fair Park.  “Hazardous Material” means any chemical, 

substance, material, or waste (or component thereof) which is now or hereafter listed, defined, or 

regulated as a hazardous or toxic chemical, substance, material, or waste (or component thereof) 

by any Governmental Authority having jurisdiction, or which would trigger any employee or 

community “right-to-know” requirements adopted by any Governmental Authority, or for which 

any Governmental Authority has adopted any requirements for the preparation or distribution of 

a material safety data sheet (“MSDS”) under Applicable Laws. 

Section 10.02 Generation, Storage, and Transport.  The Foundation will not transport, 

use, store, maintain, generate, manufacture, handle, dispose, release or discharge any Hazardous 

Material upon or about Fair Park, nor permit its employees, agents, contractors and 

subcontractors to engage in such activities upon or about Fair Park, except that  the foregoing 

provisions will not prohibit the transportation to and from, and use, generation, storage, 

maintenance and handling, in, on or about Fair Park of Hazardous Materials customarily used or 

generated in owning, managing, repairing, or operating similar premises devoted to similar uses; 

provided (i) such Hazardous Materials will be used, generated and maintained only in such 

quantities as are reasonably necessary and in accordance with Applicable Laws and (ii) such 

substances will be disposed of, released or discharged in compliance with Applicable Laws. 

Section 10.03 Compliance With Environmental Laws. 

(a) The Foundation shall comply with all state and federal environmental laws 

applicable to its use and maintenance of Fair Park, including but not limited to its using, storing 

or applying chemicals (including pesticides) on Fair Park.  Any pesticides (insecticides, 

herbicides, fungicides) applied to Fair Park must comply with applicable requirements of the 

Environmental Protection Agency (EPA), Texas Commission on Environmental Quality 

(TCEQ), Texas Department of Agriculture (TDA), and the Park and Recreation Department’s 

Integrated Pest Management Policy.  The Foundation shall ensure that all pesticides are applied 

by a licensed Pesticide Applicator and that the application of all chemicals will be within the 

guidelines as set forth in the City’s accepted IPM Program (Integrated Pest Management). 

(b) The Foundation shall possess or obtain any necessary permits required by City 

ordinance or State or Federal law for the performance of any of its services under this 

Agreement.  The City has developed an Environmental Management System (“EMS”), based 

upon International Standards Organization (ISO) Standard 14001. As part of the EMS, the City 

has adopted an environmental policy.  The Foundation acknowledges receipt of the 

environmental policy as a part of this Agreement and shall adhere to the policy and provide 

information to the City in the form and at the times requested by the Director in furtherance of 
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the policy.  Furthermore, the Foundation acknowledges receipt of the Integrated Pest 

Management Program policy. 

Section 10.04 Notices.  Each party will promptly notify the other party upon becoming 

aware of (i) any enforcement, cleanup, or other regulatory action taken or threatened against the 

either party by any Governmental Authority with respect to the presence of any Hazardous 

Material on or environmental matters involving Fair Park; (ii) any demands or claims made or 

threatened by any person against either party relating to any Hazardous Material or 

environmental matters involving Fair Park; (iii) any unlawful release, unlawful discharge, or 

unlawful disposal or transportation of any Hazardous Material on or from Fair Park; and (iv) any 

matters where the party is required by law to give a notice to any Governmental Authority 

relating to any Hazardous Material on or environmental matters involving Fair Park.  At such 

times as the City may reasonably request, the Foundation will provide the City with a written list 

identifying (A) any material quantities of Hazardous Material then actually known to the 

Foundation to be then used, stored, or maintained upon Fair Park; (B) a copy of any MSDS 

issued by the manufacturer thereof, to the extent the Foundation is required by Applicable Laws 

to maintain such MSDS; (C) written information concerning the removal, transportation, and 

disposal of same, to the extent the Foundation is required by Applicable Laws to develop and 

maintain such records; and (D) such other information as the City may reasonably require or as 

may be required by Applicable Laws. 

Section 10.05 Remediation.  If any Hazardous Material is released, discharged, or 

disposed of by the Foundation or its employees, agents, contractors, or subcontractors on or 

about Fair Park during the Term of this Agreement in violation of the foregoing provisions, the 

Foundation will promptly and properly remove or remediate the Hazardous Material on Fair Park 

and any other affected property to the extent required by and in material compliance with 

Applicable Laws at the Foundation’s sole cost and expense.  Such remediation work will be 

subject to the City’s prior written approval, not to be unreasonably withheld, conditioned, or 

delayed and will include, without limitation, any testing, investigation, and/or preparation and 

implementation of any  remediation plan required by any Governmental Authority having 

jurisdiction.  If the Foundation fails to make reasonable efforts to comply with the provisions of 

this Section 10.05, the City may provide written notice to the Foundation that it intends to 

arrange for such compliance through its own contractors or other parties selected by the City at 

the Foundation’s sole cost and expense.  If the Foundation fails to make reasonable efforts to 

comply with this Section within thirty (30) days after such written notice from the City, or within 

such shorter time that is required by law and is stated in such written notice from the City, the 

City may (but will not be obligated to) arrange for such compliance. 

Section 10.06 Disclaimer.  WITHOUT LIMITING THE OTHER PROVISIONS OF 

THIS AGREEMENT, THE CITY DOES NOT MAKE AND HAS NOT MADE ANY 

REPRESENTATION OR WARRANTY REGARDING THE PRESENCE OR ABSENCE OF 

ANY HAZARDOUS MATERIALS ON, UNDER, OR ABOUT FAIR PARK AND THE FAIR 

PARK PERSONAL PROPERTY OR ENVIRONMENTAL MATTERS IMPACTING FAIR 

PARK AND ITS OPERATIONS OR THE COMPLIANCE OR NON-COMPLIANCE OF FAIR 

PARK AND THE FAIR PARK PERSONAL PROPERTY WITH ANY AND ALL 

APPLICABLE LAWS REGULATING, RELATING TO, OR IMPOSING LIABILITY OR 

STANDARDS OF CONDUCT CONCERNING ANY HAZARDOUS MATERIALS OR 
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ENVIRONMENTAL MATTERS IMPACTING FAIR PARK AND ITS OPERATIONS.  

Notwithstanding any other provision of this Agreement, the City acknowledges that the 

Foundation does not assume liability or responsibility for any violations of Applicable Laws or 

any other acts or omissions regarding Hazardous Materials or environmental matters occurring 

prior to the Commencement Date to the extent not caused or contributed to by the Foundation. 

ARTICLE XI 

CASUALTY LOSS. 

Section 11.01 City Not Obligated.  The City shall have no duty or obligation to repair 

or restore any loss, damage, or destruction due to fire or other casualty to all or any part of Fair 

Park during the Term. 

Section 11.02 Total Casualty Loss.  If Fair Park suffers a physical loss due to fire or 

other casualty that requires its closure to the public or renders it impractical to continue or 

promptly restore operations as a viable attraction, as reasonably determined by the Foundation 

(any of the foregoing, a “Total Casualty Loss”), then the City or the Foundation may terminate 

this Agreement by providing notice to the other party hereto within thirty (30) days after the 

occurrence of such Total Casualty Loss.  The termination will be effective on the date specified 

in such notice but in no event sooner than the ninetieth (90th) day after such notice. During the 

period between the date of such Total Casualty Loss and the date termination becomes effective, 

the Foundation shall close and secure Fair Park or all affected portions thereof as may be 

necessary or appropriate to protect the health and safety of the public.  If this Agreement is not 

terminated by either party following a Total Casualty Loss, the Foundation shall promptly 

proceed to restore and reconstruct Fair Park. 

Section 11.03 Major Casualty Loss.  In the event of major damage to or complete 

destruction of any building(s) or other structure(s) at Fair Park due to fire or other casualty which 

renders the building(s) or other structure(s) unusable or unsafe and which cannot be reasonably 

restored or repaired within one hundred eighty (180) days of the casualty (but not rising to the 

level of a Total Casualty Loss) (any of the foregoing, a “Major Casualty Loss”), the City and 

the Foundation will mutually agree whether to repair or replace the building(s) or other 

structure(s) at their former location or at an alternate location within Fair Park.  If mutual 

agreement cannot be reached, the relevant building(s) or other structure(s) will be rebuilt or 

restored to the condition and at the location existing before such Major Casualty Loss, and the 

Foundation shall promptly proceed to restore and reconstruct such building(s) or other 

structure(s). 

Section 11.04 Partial Loss.  In the event of any loss, damage, or destruction less than a 

Total Casualty Loss or a Major Casualty Loss, the Foundation shall proceed with reasonable 

diligence, at its sole cost and expense, to rebuild and repair the portion of Fair Park so damaged 

to substantially the condition as existed prior to the casualty. 

Section 11.05 Insurance Proceeds.  The Foundation’s duty to repair and restore any 

damage or destruction of Fair Park or any improvements thereon shall not be conditioned upon 

the availability of any insurance proceeds to the Foundation from which the cost of repair and 

restoration may be paid.  Any insurance proceeds payable to the Foundation by reason of such 
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damage or destruction shall be made available to pay the cost of such restoration; provided, 

however, that in the event the Foundation is in material default under the terms of this 

Agreement at the time such damage or destruction occurs, the City may elect to terminate this 

Agreement and the City shall thereafter have the right to receive and retain all insurance 

proceeds payable as a result of such damage or destruction.  Insurance proceeds from the 

Foundation’s policies in excess of the cost of such repair and restoration shall be treated as Fair 

Park revenue.  Insurance proceeds from the City’s policies received by reason of any such 

damage or destruction shall be made available for repair and restoration; provided, however, that 

any excess proceeds shall be retained by the City. 

Section 11.06 Repair and Restoration Work.  All repair, reconstruction, and 

restoration of casualty losses shall be performed in accordance with the requirements of Article 

VI of this Agreement. 

ARTICLE XII 

CONDEMNATION. 

Section 12.01 Notice and Date of Taking.  Promptly upon becoming aware of the 

commencement of any effort to acquire any part of Fair Park by any Governmental Authority for 

a public or quasi-public use through eminent domain action (“Condemnation”), either party 

shall provide notice to the other party hereto.  The City shall control any and all negotiations and 

litigation involving a total or partial taking.  The term “Date of Taking” shall mean the date on 

which title to Fair Park or any portion thereof passes to and vests in the condemnor or the 

effective date of any order for possession, if such order is issued prior to the date title vests in the 

condemnor.  For purposes of this Agreement, Condemnation shall include a negotiated sale to a 

competent authority in lieu of an eminent domain proceeding. 

Section 12.02 Whole Taking.  If the whole of Fair Park or so much thereof shall be 

subject to Condemnation, and as a result thereof the balance of Fair Park cannot be used for 

substantially the same purpose and use as expressed in Article I, this Agreement shall then 

terminate on the Date of Taking and any award, compensation, or damage (“Award”) shall be 

paid to and be the sole property of the City, notwithstanding whether such Award shall be made 

as compensation for diminution of the value of this Agreement, the improvements or the fee 

interest in Fair Park or otherwise, and the Foundation hereby assigns to the City the Foundation’s 

right, title and interest in and to any and all such Award.  In the case of any Condemnation, the 

Foundation and the City will take all appropriate steps and use their best efforts to close, vacate, 

and/or secure Fair Park or any portion thereof as may be necessary or appropriate to protect the 

health and safety of the public. 

Section 12.03 Partial Taking.  If only a portion of Fair Park shall be taken through a 

Condemnation, and as a result thereof the balance of Fair Park can be substantially used for the 

Permitted Use, this Agreement shall not terminate and the Foundation shall repair and restore 

Fair Park to an operational whole.  The Foundation shall promptly and diligently proceed to 

restore the functionality and utility of the remainder of Fair Park and affected improvements, 

complying with the procedures set forth in Article VI.  For such purpose, the City shall receive 

and shall hold in trust the amount of any Award relating to Fair Park and shall disburse such 

Award to apply on the cost of such restoration.  Any proceeds and Award in excess of that need 
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for restoration shall belong to the City without restriction.  If the parties cannot mutually agree 

on the restoration plans or if the Award is insufficient to accomplish the restoration, either party 

may terminate this Agreement by providing notice to the other party hereto within thirty (30) 

days after the Date of Taking.  The termination of this Agreement will be effective on the date 

specified in such notice but in no event sooner than the ninetieth (90th) day after such notice. 

During the period between the Date of Taking and the date of such termination, the Foundation 

will take all appropriate steps to secure Fair Park and the impacted portions thereof and protect 

the health, safety, and welfare of the public. 

Section 12.04 Temporary Taking.  A temporary taking of any part of Fair Park shall 

not affect this Agreement and each party may pursue its own recovery for said temporary taking 

as may be provided by Applicable Laws. 

ARTICLE XIII 

DEFAULTS, REMEDIES AND REVERSION. 

Section 13.01 Defaults by Foundation.  The occurrence of any of the following events 

and the expiration of the applicable cure period set forth below without such event being cured or 

remedied will constitute a “Foundation Default”: 

(i) Failure of the Foundation to maintain its nonprofit, tax-exempt status 

under Applicable Laws; 

(ii) Failure of the Foundation to perform or comply with any term, covenant, 

or condition of this Agreement, which failure is not cured within ninety (90) days from 

the date of notice from the City (other than those covenants for which a different cure 

period is provided); provided, however, that if such failure is not capable of being cured 

within such  ninety (90) day period, the Foundation will have a reasonable period (not to 

exceed an additional thirty (30) days, unless otherwise agreed in writing by the 

Foundation and the Park Board) to complete such cure if the Foundation promptly 

undertakes action to cure such failure within such ninety (90) day period and thereafter 

diligently prosecutes the same to completion; 

(iii) Any lien is filed against Fair Park, the Foundation’s interest in this 

Agreement or any part of either thereof, and same remains unreleased for a period of 

ninety (90) days after the Foundation’s discovery of such lien, unless within such period 

the Foundation is contesting in good faith the validity of such lien and such lien is 

appropriately bonded; 

(iv) Failure of the Foundation to maintain the insurance coverage required by 

this Agreement; or 

(v) The dissolution or liquidation of the Foundation or the filing by the 

Foundation of a voluntary petition in bankruptcy, or failure by the Foundation promptly 

to remove any execution, garnishment or attachment of such consequence as will impair 

its ability to carry on its operations of Fair Park, or the issuance of an order or decree by 

any court of competent jurisdiction providing for the appointment of a receiver, 

liquidator, assignee, trustee, sequestrate or other similar official of the Foundation or any 
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substantial part of the Foundation’s property or ordering the winding up or liquidation of 

the Foundation’s affairs, or general assignment by the Foundation for the benefit of its 

creditors, or the entry by the Foundation into an agreement of composition with its 

creditors, or the approval by a court of competent jurisdiction of a petition applicable to 

the Foundation in any proceeding for its reorganization instituted under the provisions of 

Title II, United States Code, as amended, or under any similar act in any domestic or 

foreign jurisdiction, which may now be in effect or hereafter enacted (other than a 

reorganization not saying or impeding the collectability or enforceability of the liabilities 

or obligations of the Foundation). 

Section 13.02 City’s Remedies.  In the event of any Foundation Default, the City will 

have the following rights and remedies, together with any other rights or remedies to which it 

may be entitled at law or in equity: 

(a) Right to Terminate.  The City (through its Park Board) may, upon notice to the 

Foundation, terminate this Agreement effective not less than ninety (90) nor more than one 

hundred eighty (180) days after the date of such notice. 

(b) Damages, Specific Performance, and Injunctive Relief.  The City may sue for 

direct, actual damages arising out of such Foundation Default, for specific performance, or for 

whatever injunctive relief as may appear necessary or desirable to enforce the performance and 

observance of any obligation, agreement, or covenant of the Foundation under this Agreement. 

(c) Right to Cure and Reimbursement.  If such Foundation Default creates a 

situation or condition that the City reasonably determines is a threat to the health or safety of the 

general public or to the patrons and visitors of Fair Park, the City may enter Fair Park (without 

such entering causing or constituting a termination of this Agreement or an interference with 

performance by the Foundation) and cure such Foundation Default and do all reasonably 

necessary work and make all reasonably necessary payments on behalf of and at the expense of 

the Foundation.  The Foundation will pay the City on demand the costs incurred and any 

amounts so paid by the City on behalf of the Foundation, together with all interest accrued 

thereon at the Default Rate from the date so incurred until the City has been completely 

reimbursed. 

Section 13.03 Defaults by City.  Subject to Section 13.05, the occurrence of any of the 

following events and the expiration of the applicable cure period set forth below without such 

event being cured or remedied will constitute a “City Default”: 

(i) Failure of the City to fully and timely pay (after due application of credits 

and offsets expressly provided in this Agreement) any monetary obligation due by the 

City under this Agreement, which failure is not cured within forty-five (45) days from the 

date when such payment is due, subject to the terms of this Agreement; or 

(ii) Failure of the City to perform or comply with any non-monetary covenant 

or condition made under this Agreement, which failure is not cured within ninety (90) 

days from the date of notice from the Foundation; provided, however, that if such default 

is not capable of being cured within such ninety (90) day period, the City will have a 
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reasonable period (not to exceed an additional thirty (30) days, unless otherwise agreed in 

writing by the parties) to complete such cure if the City promptly undertakes action to 

cure such failure within such ninety (90) day period and thereafter diligently prosecutes 

the same to completion. 

Section 13.04 Foundation’s Remedies.  In the event of any City Default, the 

Foundation will have the following rights and remedies, together with any other rights or 

remedies to which it may be entitled at law or in equity: 

(a) Right to Terminate.  The Foundation may, upon notice to the City, terminate this 

Agreement effective not less than ninety (90) nor more than one hundred eighty (180) days after 

the date of such notice, and surrender possession of Fair Park to the City on the effective date of 

such termination. 

(b) Specific Performance and Injunctive Relief.  Except for City Default under 

Section 13.03(i) or as expressly provided in Section 13.05, the Foundation may sue for specific 

performance or for injunctive relief as may appear necessary or desirable to enforce the 

performance and observance of any obligation, agreement, or covenant of the City under this 

Agreement. 

Section 13.05 Annual Appropriations and Bond Funding.   

(a) Notwithstanding anything to the contrary in this Agreement, in the event of any 

failure by the City (i) to include in any City budget the Management Fee due under this 

Agreement, or (ii) to make, in accordance with action taken by City Council. annual 

appropriations in any year for the Management Fee or any other monetary obligations becoming 

due and payable by the City under or by reason of this Agreement during such year (any of the 

foregoing events, a “Non-Payment Event”), the Foundation shall have the right to terminate this 

Agreement effective not less than ninety (90) nor more than one hundred eighty (180) days after 

providing written notice to the City.  Notwithstanding anything to the contrary in this 

Agreement, the Foundation’s sole and exclusive remedy for any Non-Payment Event shall be the 

termination of this Agreement.   

(b) Without limiting any of the foregoing, the parties acknowledge and agree that 

Bond Funds are necessary to the Capital Needs Inventory of Fair Park and thus necessary to the 

success of Fair Park. Therefore, the City commits to the Foundation to put forth a Bond package 

to the City’s voters as described in and subject to the provisions of Section 3.03, and the 

Foundation agrees that neither the voters’ failure to approve the propositions submitted to 

authorize bonds to provide Bond Funds nor the City’s failure to issue bonds approved by the 

voters to finance the full amount of the Bond Funds shall constitute a Non-Payment event or a 

default by the City under this Agreement.  Nonetheless, if by the fourth anniversary of the date 

an election to authorize bonds to provide Bond Funds fails to receive a majority vote of the 

voters at said election and the City has not secured alternative funding sources to satisfy the 

purposes set forth in Section 3.03, the Foundation shall thereafter have the right to terminate the 

Agreement in the manner provided in this Section 13.05.  For the purposes set forth herein, 

alternative funding sources shall in no event include Park Department budget funds.  
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Section 13.06 Limitation of Liability. 

(a) No Consequential Damages.  NOTWITHSTANDING ANYTHING TO THE 

CONTRARY IN THIS AGREEMENT, NEITHER OF THE PARTIES HERETO WILL BE 

LIABLE TO THE OTHER FOR ANY INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE, 

EXEMPLARY, OR CONSEQUENTIAL DAMAGE, COST, EXPENSE, OR OTHER 

LIABILITY, INCLUDING LOSS OF REVENUE OR PROFITS, WHETHER ARISING OUT 

OF CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, OR ANY 

OTHER CAUSE OF OR FORM OF ACTION WHATSOEVER.  Nothing contained in this 

Agreement is intended to waive, nor will be construed as waiving, the City’s statutory limitation 

of liability for actual damages and immunities provided by Applicable Laws. 

(b) No Officer, Director, or Employee Liability.  In no event will any elected 

official or employee of the City or any director, officer or employee of the Foundation have any 

personal liability for actions taken by such individual in good faith in the course of carrying out 

his or her responsibilities on behalf of the parties pursuant to this Agreement. 

(c) Statutory Limitation of Liability. Nothing contained in this Agreement is 

intended to waive, nor will be construed as waiving, the City’s statutory limitation of liability for 

actual damages and immunities provided by Applicable Laws. 

Section 13.07 Notice of Breach of Contract Claim.  This Agreement is subject to the 

provisions of Section 2-86 of the Dallas City Code, as amended, relating to requirements for 

filing a notice of a breach of contract claim against the City.  Section 2-86 of the Dallas City 

Code, as amended, is expressly incorporated by reference and made a part of this Agreement as 

if written word for word herein.  Notwithstanding and in addition to all other requirements in this 

Agreement related to notices, claims, and notice of claims, the Foundation shall fully comply 

with the requirements of Section 2-86, including filing a notice of claim with the City Manager 

in writing, in the form prescribed in Section 2-86, as a condition precedent and a jurisdictional 

prerequisite to the filing of a lawsuit to recover damages for any alleged City breach of this 

Agreement. 

Section 13.08 Alternative Dispute Resolution. 

In the event of a dispute between the parties arising under or in connection with this 

Agreement, the parties agree to promptly enter discussions between the Director and the Chief 

Executive Officer of the Foundation to resolve the dispute.  If the Director and the Chief 

Executive Officer of the Foundation cannot resolve the dispute within a reasonable time, the 

parties will refer the dispute to the Dallas City Manager (or his or her designee) and the 

Foundation Board for further discussions.  If the Dallas City Manager (or his or her designee) 

and the Foundation Board are unable to resolve the dispute within a reasonable time, the parties 

agree to continue further discussions in good faith for a period of at least thirty (30) days prior to 

filing any legal action based on this Agreement.  Such discussions will be non-binding unless an 

agreement is reached by the parties, and each party will bear its own costs and attorney’s fees for 

participation in such discussions. The parties also acknowledge that any documents in 
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connection with these discussions may be subject to the TPIA.  Notwithstanding this Section 

13.08, the Foundation acknowledges that it must comply with Section 13.07. 

Section 13.09 Reversion and Re-conveyance. 

(a) Reversion of Property.  Effective upon and simultaneously with the expiration or 

termination of this Agreement, all of the Foundation’s right, title, and interest in and to the Fair 

Park Personal Property, and license and right to perform Fair Park Management will 

automatically revert to the City, or will be conveyed by the Foundation as otherwise directed by 

the City.  Notwithstanding the foregoing, however, at the request of the City, the Foundation 

shall promptly execute an Assignment and Bill of Sale and/or other documents necessary, 

convenient, or desirable to effectuate and evidence such reversion and re-conveyance to the City 

of any and all such items.  Pursuant to Section 2.03(a), all tangible and intangible personal 

property acquired by the Foundation during the Term of this Agreement to replace, increase, or 

augment the original Fair Park Personal Property will also be deemed to be Fair Park Personal 

Property, and as such shall be subject to reversion or conveyance pursuant to this Section 

13.09(a). 

(b) Contracts.  All contracts relating to Fair Park entered into by the Foundation 

pursuant to its rights and obligations under this Agreement will automatically expire or terminate 

or, if so elected by the City, be assigned by the Foundation to the City at the same time that this 

Agreement expires or terminates, unless otherwise expressly provided herein to the contrary. 

(c) Turnover.  Upon the expiration or termination of this Agreement: 

(i) The Foundation will turn over the operation and management of Fair Park 

to the City; 

(ii) The Foundation will transfer to the City any remaining private donations 

or pledges of contributions, including but not limited to those related to naming and 

sponsorship, held by the Foundation, to the extent (A) they are pledged or otherwise 

intended for the support and/or promotion of Fair Park and its programs and (B) 

applicable tax laws and/or the terms of such private donations or pledges of contributions 

do not prohibit such transfer; and 

(iii) The Foundation will transfer to the City any operation, maintenance, 

capital improvement, reserve or endowment accounts, and cash balances relating to Fair 

Park operations. 

In the event that the Foundation should cease to operate or determine to liquidate and 

dissolve, all of its remaining assets at such time shall be distributed either to the City for the 

benefit of Fair Park or to another 501(c)(3) charitable organization for the benefit of Fair Park. 

(d) Operating Expenses.  All Operating Expenses outstanding at the time of the 

expiration or termination of this Agreement will be prorated as of the date of such expiration or 

termination.  All revenues derived from operating Fair Park and received by the Foundation prior 

to such expiration or termination will be applied by the Foundation to pay, satisfy, and discharge 

any Operating Expenses and other liabilities and obligations of the Foundation relating to Fair 
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Park and accruing with respect to periods up to and including the effective date of such 

expiration or termination.  All such revenues received by the Foundation after such expiration or 

termination will be paid over to the City within ten (10) business days after receipt thereof except 

for any amounts of such revenues that arise out of events that occurred, and the Operating 

Expenses for which were incurred, before the date of the expiration or termination of this 

Agreement, which amounts may be retained by the Foundation and used solely for the purpose of 

paying, satisfying, and discharging such Operating Expenses. 

(e) Timing.  In order to provide for the orderly transition, reversion, and re-

conveyance of Fair Park to the City upon the termination of this Agreement for any reason prior 

to the scheduled expiration date hereof, unless otherwise provided in this Agreement, said 

termination will be effective no sooner than ninety (90) days after written notice thereof given by 

the terminating Party to the other.  During the period between the date such notice of termination 

is given and the effective date of such termination, each party will cooperate with the other 

reasonably and in good faith to arrange for the transition of the operations and management of 

Fair Park back to the City; provided, however, that such duty to cooperate will not preclude any 

party from disputing the termination of this Agreement as a result of such party’s alleged default 

under the Agreement.  From and after the date on which a notice of termination is given, the 

Foundation will have no right to enter into any new contract for the construction, remodeling, or 

repair of improvements in Fair Park unless all such work under such contract is required to be, 

and can reasonably be expected to be, completed by the sixtieth (60th) day after such termination 

notice is given, and unless such contract is otherwise permitted under this Agreement.  If any 

contract for the construction, remodeling or repair of improvements is in effect on the date such 

termination notice is given and (i) any procurement or construction work under such contract has 

commenced prior to the day such termination notice is given, and (ii) the work under such 

contract is not scheduled to be, and cannot reasonably be expected to be, completed by a date 

that is at least thirty (30) days prior to the effective date of termination specified in such notice, 

then the termination of this Agreement will become effective on the thirtieth (30th) day after the 

earlier of (A) the scheduled completion date under such contract, or (B) substantial completion 

of all work under such contract.  In such event, the Foundation shall continue to administer such 

contract, supervise the work, and pay all sums due under such contract in accordance with the 

terms thereof until such extended termination date of this Agreement. 

(f) Foundation to Vacate.  Effective at midnight on the date on which the Term of 

this Agreement expires or is otherwise terminated as contemplated herein, the Foundation shall 

have removed its presence from Fair Park and turned Fair Park over to the City in a condition 

conforming to the requirements of this Agreement and at least as safe and orderly as it existed as 

of the Commencement Date.  The Foundation shall have removed any of its personal property 

(excluding the Fair Park Personal Property) from Fair Park prior thereto.  Any personal property 

of the Foundation left at Fair Park after the expiration or termination of this Agreement shall, at 

the City’s election, either become the City’s property or be disposed of by the City as it deems 

fit, including destroying same. 

(g) Agent and Attorney-In-Fact.  The Foundation does hereby irrevocably name 

and appoint the City as its agent and attorney-in-fact (said appointment being coupled with an 

interest in favor of the City) to take any and all actions on behalf of the Foundation to 
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accomplish said transition, reversion, and re-conveyance, including execution and delivery of 

any instruments necessary or convenient to effectuate and evidence same. 

ARTICLE XIV 

GENERAL PROVISIONS. 

Section 14.01 Action by City.  Whenever the Foundation is obligated or allowed to 

transmit or deliver information to the City or to seek the consent of the City as to any specific 

matter, the Foundation shall have complied with such requirement by transmitting or delivering 

information to the Director or seeking the approval or consent of the Director, unless otherwise 

expressly stated herein.  Actions of the City shall be determined and performed by the Director 

and his or her designees, unless such action is expressly reserved to the Park Board or the City 

Council.  Notwithstanding the foregoing, in no event may the Director act in place or stead of the 

City Council or the Park Board, if otherwise required by the Dallas City Code or Charter or state 

law. 

Section 14.02 Successors and Assigns.  Neither this Agreement nor any interest in same 

may be assigned by either party hereto without the express written consent of the other party.  

Any attempt to so assign is void.  The provisions hereof shall inure to the benefit of and be 

binding upon the parties hereto and their respective successors and assigns. 

Section 14.03 Security Interests.  The Foundation shall not mortgage, pledge, or 

otherwise encumber its rights and interests under this Agreement, including to secure financing, 

except with the City’s prior written approval, but nothing herein will prevent the Foundation 

from obtaining financing based upon funds anticipated to be received by it, including the 

Management Fee to be paid to the Foundation as long as said financing (i) does not involve an 

assignment, pledge, or other encumbrancing of any interest in this Agreement or Fair Park; (ii) 

under no circumstances would constitute a liability or obligation of the City; and (iii) is in all 

respects subject to and inferior to this Agreement and the City’s rights hereunder. 

Section 14.04 Nondiscrimination.  The Foundation shall take all necessary actions to 

ensure that in connection with its obligations under this Agreement and the operation and 

management of Fair Park it will not discriminate in the treatment, consideration, or employment 

of, or deny admission to or use of Fair Park by, any individual or groups of individuals on the 

grounds of race, age, color, ancestry, national origin, place of birth, religion, sex, sexual 

orientation, gender identity and expression, military or veteran status, genetic characteristics, or 

disability unrelated to job performance, either directly, indirectly, or through contractual or other 

arrangements.  The Foundation shall also comply with all applicable requirements of the 

Americans with Disabilities Act (42 U.S.C. §§ 12101 et. seq.), as amended, restated, or replaced 

from time to time.  To the maximum extent permitted by Applicable Laws, the Foundation shall, 

in the conduct of its operations, comply with the City’s minority, women, and disadvantaged 

business enterprise policies in effect from time to time. 

Section 14.05 Venue.  Venue for any legal action arising out of or related to this 

Agreement shall lie exclusively in Dallas County, Texas.  The parties acknowledge and agree 

that this Agreement is reasonably susceptible of being performed in Dallas County, Texas. 
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Section 14.06 Applicable Law.  This Agreement and the rights of the parties hereunder 

shall be governed by, interpreted, and construed in accordance with the laws and court decisions 

of the State of Texas. 

Section 14.07 Titles and Subtitles.  The titles and subtitles of the articles, sections, 

paragraphs and subparagraphs of this Agreement are for convenience of reference only and are 

not to be considered in construing this Agreement. 

Section 14.08 Notices.  Any notice required or desired to be given under this Agreement 

shall be in writing with copies directed as indicated herein and shall be personally served or 

given by mail. Any notice given by mail shall be deemed to have been given when deposited in 

the U.S. mails, certified, return receipted requested, and postage prepaid, addressed to the party 

to be served at the last address given by that party to the other parties under the provisions of this 

Section 14.08.  Notice given by courier, fax, or other form of personal delivery shall be deemed 

given only upon actual receipt.  Any change in address shall be promptly given in writing to the 

other parties pursuant to this notice provision.  The initial addresses for notice are as follows: 

THE CITY: 

Address: City of Dallas – Park and Recreation Department 

 1500 Marilla, 6FN 

 Dallas, TX 75201 

 Attn: Director 

 Telephone: 214-670-4060 

 Facsimile: 214-670-4084 

With notice copy to: City of Dallas 

 City Attorney’s Office 

 1500 Marilla, 7CN 

 Dallas, TX 75201 

 Attn: J. Arthur Hudman 

 Telephone: 214-670-5940 

 Facsimile: 214-670-0622 

 

THE FOUNDATION: 

Address: Fair Park Texas Foundation 

   

   

 Attn: President/Chief Executive Officer 

 Telephone:   

 Facsimile:   

With notice copy to:   
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 Attn:   

 Telephone:    

 Facsimile:    

Section 14.09 Severability; Survival.  If any provision of this Agreement is held to be 

unlawful, invalid, or unenforceable under any present or future laws, such provision will be fully 

severable; and this Agreement will then be construed and enforced as if such unlawful, invalid, 

or unenforceable provision had not been a part hereof. The remaining provisions of this 

Agreement will remain in full force and effect and will not be affected by such unlawful, invalid, 

or unenforceable provision or by its severance.  Furthermore, in lieu of such unlawful, invalid, or 

unenforceable provision, there will be added automatically as part of this Agreement a provision 

as similar in terms to such unlawful, invalid, or unenforceable provision as may be possible, and 

be legal, valid, and enforceable.  All terms, obligations, and liabilities under this Agreement that 

contemplate performance or impact after expiration or termination of this Agreement shall 

survive and remain effective from and after such expiration or termination. 

Section 14.10 No Implied Waiver.  The failure of either party hereto to insist at any 

time upon the strict performance of any covenant or agreement or to exercise any option, right, 

power, or remedy contained in this Agreement shall not be construed as a waiver or 

relinquishment thereof for the future.  The waiver of redress for any violation of any term, 

covenant, agreement, or condition contained in this Agreement shall not prevent a subsequent 

act, which would have originally constituted a violation, from having all the force and effect of 

an original violation.  No express waiver shall affect any condition other than the one specified 

in such waiver and that one only for the time and in the manner specifically stated. 

Section 14.11 Cumulative Remedies.  Except as expressly provided in this Agreement 

to the contrary, each right, power, and remedy of either of the parties hereto provided for in this 

Agreement or now or hereafter existing at law or in equity or by statute or otherwise shall be 

cumulative and concurrent and shall be in addition to every other right, power, or remedy 

provided for in this Agreement or now or hereafter existing at law or in equity or by statute or 

otherwise.  The exercise or beginning of the exercise by either of the parties hereto of any one or 

more of the rights, powers, or remedies provided for in this Agreement or now or hereafter 

existing at law or in equity or by statute or otherwise shall not preclude the simultaneous or later 

exercise by such party of any or all such other rights, powers, or remedies. 

Section 14.12 Consent.  Unless expressly provided otherwise, consents, approvals, or 

actions by the City are in the City’s sole and unqualified discretion.  With regard to the 

reasonableness or good faith of any consent, approval, or action by the City hereunder, the 

Foundation acknowledges that the City is acting as a trustee of public lands and must observe a 

fiduciary duty in managing Fair Park in a manner that maximizes the public benefit derived 

therefrom and that minimizes the risk incurred in connection therewith. 

Section 14.13 Time of Essence.  Time is expressly declared to be of the essence of this 

Agreement and each and every covenant hereunder. 

Section 14.14 Relationships; No Third Party Beneficiaries.  The Foundation is an 

independent contractor and not the agent of the City.  As such, the Foundation will have full 
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authority and responsibility to discharge the duties imposed upon it under this Agreement 

without restrictions other than those imposed by this Agreement or by Applicable Laws. Neither 

of the parties hereto will have the right or authority to bind the other party without the express 

written authorization of such other party to any obligation to any third party, except as expressly 

provided in this Agreement.  No third party is intended by the parties to be a beneficiary of this 

Agreement or to have any rights under or to enforce this Agreement against any party hereto.  

Nothing contained in this Agreement shall establish the relationship or status of partnership or 

joint venture between the parties, it being the express intention of the parties that no such 

partnership or joint venture relationship should exist. 

Section 14.15 No Recordation.  Neither this Agreement nor any memorandum thereof 

shall be recorded in the real property records of any county in the State of Texas, including 

Dallas County. 

Section 14.16 Language.  The terms used herein shall be applicable to one or more 

persons, as the case may be, and the singular shall include the plural, and the neuter shall include 

the masculine and feminine, and if there be more than one, the obligations hereof shall be joint 

and several.  The words “persons,” whenever used, shall include individuals, firms, associations, 

and corporations.  The parties to this Agreement have freely negotiated this Agreement and its 

terms.  Separate legal counsels have represented the parties.  The language in all parts of this 

Agreement shall in all cases be construed as a whole and in accordance with its fair meaning, and 

shall not be construed more strictly against any party by reason of authorship. The words 

“herein,” “hereof,” and “under this Agreement” will refer to this Agreement as a whole and not 

to any particular section or subsection of this Agreement; the words “include,” “includes,” or 

“including” will mean “including, but not limited to;” and the words “best efforts” will mean a 

level of effort which, in the exercise of reasonable judgment in the light of facts known at the 

time a decision is made, can be expected to accomplish the desired result at a reasonable cost, 

and in a timely manner.  All references herein to Applicable Laws or any specific law will be to 

such law as amended, supplemented, modified, or replaced from time to time. All references to a 

particular person will include such person’s successor and permitted assigns. All references 

herein to any contract or other agreement will be to such contract or other agreement as 

amended, supplemented, or modified to the date of reference. All accounting terms not 

specifically defined herein will be construed in accordance with GAAP.  The term “and” and 

“and/or” shall include both the conjunctive and the disjunctive unless expressly provided to the 

contrary. 

Section 14.17 Default Interest.  In the event the Foundation fails to make any payment 

to the City due hereunder upon the date due or the City pays any sum or incurs any expense that 

the Foundation is obligated to pay hereunder or that is made on behalf of the Foundation, the 

City shall be entitled to receive reimbursement thereof from the Foundation upon demand, 

together with interest thereon from the due date or date of expenditure (as applicable) at the 

lesser of (i) eighteen percent (18%) per annum or (ii) the maximum non-usurious rate allowed by 

Applicable Laws to be charged by the City (such interest rate, the “Default Rate”).  

Notwithstanding the foregoing provisions, any interest provided herein shall never exceed the 

maximum amount of non-usurious interest that may be contracted for, taken, reserved, charged, 

or received under law.  Any interest in excess of the maximum amount will be credited to the 
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amounts otherwise owed hereunder, or if none is owed, then refunded.  This provision overrides 

any conflicting provision in this Agreement. 

Section 14.18 Counterparts.  This Agreement may be executed in any number of 

counterparts, each of which shall be an original, but all of which together shall constitute one and 

the same instrument. 

Section 14.19 Conflicts of Interest.  The following section of the Charter of the City of 

Dallas shall be one of the conditions, and a part of, the consideration for this Agreement, to-wit 

(with the portions in brackets having been added for clarity of application in this Agreement): 

“CHAPTER XXII. Sec. 11.  FINANCIAL INTEREST OF EMPLOYEE OR 

OFFICER PROHIBITED – 

(a) No city official or employee shall have any financial interest, direct or indirect, in 

any contract with the city, or be financially interested, directly or indirectly, in the sale to the city 

of any land, materials, supplies or services, except on behalf of the city as a city official or 

employee.  Any violation of this section shall constitute malfeasance in office, and any city 

official or employee guilty thereof shall thereby forfeit the city official’s or employee’s office or 

position with the city.  Any violation of this section, with knowledge, express or implied, of the 

person or corporation contracting with the city shall render the contract involved voidable by the 

City Manager or the City Council. 

(b) The alleged violations of this section shall be matters to be determined either by 

the trial board in the case of employees who have the right to appeal to the trial board, and by the 

City Council in the case of other employees. 

(c) The prohibitions of this section shall not apply to the participation by city 

employees in federally-funded housing programs, to the extent permitted by applicable federal or 

state law. 

(d) This section does not apply to an ownership interest in a mutual or common 

investment fund that holds securities or other assets unless the person owns more than 10 percent 

of the value of the fund. 

(e) This section does not apply to non-negotiated, form contracts for general city 

services or benefits if the city services or benefits are made available to the city official or 

employee on the same terms that they are made available to the general public. 

(f) This section does not apply to a nominee or member of a city board or 

commission, including a city appointee to the Dallas Area Rapid Transit Board.  A nominee or 

member of a city board or commission, including a city appointee to the Dallas Area Rapid 

Transit Board, must comply with any applicable conflict of interest or ethics provisions in the 

state law and the Dallas City Code. (Amend. of 8-12-89, Prop. No. 1; Amend. of 8-12-89, Prop. 

No. 15; Amend. of 11-4-14, Prop. Nos. 2 and 9.) 

Section 14.20 Gift to Public Servant.  The Foundation shall not, and shall use 

commercially reasonable efforts to cause its employees, agents, and contractors to not, offer or 
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agree to confer any benefit upon a City employee or official that such City employee or official 

is prohibited by law from accepting. For purposes of this Section 14.20, “benefit” means 

anything reasonably regarded as pecuniary gain or pecuniary advantage, including benefit to any 

other person in whose welfare the beneficiary has a direct or substantial interest, but does not 

include a contribution or expenditure made and reported in accordance with law.  

Notwithstanding any other legal remedies, the City may require the Foundation to remove any 

employee or contractor who has violated the restrictions of this section (or any similar state or 

federal law) from performance responsibilities under this Agreement. 

Section 14.21 Further Assurances.  Each of the parties, at all times and from time to 

time hereafter, and upon reasonable written request to do so, will make, do, execute, deliver, or 

cause to be made, done, executed, and delivered, all such further acts, instruments, assurances, 

and things as may be required for more effectually implementing and carrying out the true intent 

and meaning of this Agreement. 

 

Section 14.22 Authorization to Contract.  Each party hereto represents and warrants to 

the other party hereto that the execution and delivery of this Agreement by it has been duly 

authorized by all proper actions and proceedings and that this Agreement constitutes the legal, 

valid, and binding obligation of such party. 

 

Section 14.23 Dates; Calculating Time.  For purposes of this Agreement, the term 

“day” will mean calendar day.  Where the context requires an event to be performed by a 

particular date or specifies a period of time or a period ends on a particular date, and such date 

falls or period of time ends on a weekend or on a day that is not a business day (legal holiday, 

etc.), the event must be performed or the period will end on the next succeeding business day. 

 

Section 14.24 Entire Agreement.  This Agreement (together with any exhibits, 

attachments, and addenda attached and incorporated by reference) constitutes and embodies the 

full, complete and final agreement of the parties hereto, superseding all oral or written previous 

and contemporary agreements between the parties that relate to the subject of this Agreement.  

This Agreement cannot be modified, amended, waived, terminated, or discharged except by a 

written instrument signed by both parties hereto.  Any exhibits, attachments, and addenda 

attached and referred to in this Agreement are incorporated in this Agreement for all purposes. 
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ARTICLE XV 

DEFINITIONS. 

Each of the following capitalized terms is defined in the Section set forth opposite such 

capitalized term below: 

Agreement ...................................... Preamble 

Alterations ................................. Section 6.02 

Applicable Laws ....................... Section 2.09 

Award ...................................... Section 12.02 

BID Plan................................ Section 4.13(a) 

Bond Funds ............................... Section 3.04 

Capital Expenditures ................. Section 4.10 

City ................................................. Preamble 

City Council .............................. Section 1.02 

City Default ............................. Section 13.03 

City Technology Services ..... Section 2.06(f) 

Commencement Date ................ Section 1.02 

Condemnation ......................... Section 12.01 

Construction Threshold 

Amount ............................. Section 6.05(b) 

Date Of Taking ....................... Section 12.01 

Default Rate ............................ Section 14.17 

Director ................................. Section 2.03(e) 

Effective Date ........................... Section 1.02 

EMS .................................... Section 11.03(b) 

Fair Park ......................................... Preamble 

Fair Park Capital Bond 

Expenditures ......................... Section 3.04 

Fair Park Contracts ............... Section 2.05(a) 

Fair Park Intellectual 

Property ................................. Section 2.04 

Fair Park Management .............. Section 1.01 

Fair Park Personal 

Property ............................. Section 2.03(a) 

Fair Park Vehicles ................. Section 2.03(b) 

Foundation ..................................... Preamble 

Foundation Board...................... Section 4.02 

Foundation Default ................. Section 13.01 

Foundation Fiscal Year ............. Section 9.01 

GAAP ........................................ Section 4.10 

Governmental Approvals .......... Section 4.09 

Governmental Authority ........... Section 2.09 

Hazardous Material ................. Section 11.01 

Initial Term ............................... Section 1.02 

Leased Technology 

Equipment ......................... Section 2.06(h) 

Major Casualty Loss ............... Section 11.03 

Management Fee ....................... Section 3.01 

MSDS ...................................... Section 11.01 

Non-City Sources ...................... Section 3.04 

Non-Payment Event ................ Section 13.05 

Operating Expenses .................. Section 4.10 

Owned Technology 

Equipment ......................... Section 2.06(e) 

Park Board ............................ Section 1.01(b) 

Performance Plan .................. Section 4.03(a) 

Permits .................................. Section 2.03(c) 

Permitted Use ............................ Section 4.05 

Public Art Work .................... Section 2.03(e) 

Receiving Party ......................... Section 1.03 

Renewal Request ....................... Section 1.03 

Renewal Term ........................... Section 1.03 

Renewal Terms ......................... Section 1.03 

Requesting Party ....................... Section 1.03 

Resident Institutions.................. Section 3.05 

State Fair Contract ................ Section 2.05(b) 

Substantial Projects ............... Section 6.05(a) 

Term .......................................... Section 1.02 

Total Casualty Loss................. Section 11.02 

TPIA .......................................... Section 9.04 

Transition Funds ....................... Section 3.03 

Utility Services.......................... Section 5.01 

Zoo Agreement ..................... Section 2.05(f)
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EXECUTED this ___ day of _________, 2016, by the City, by and through the President of the 

City of Dallas Park and Recreation Board and the Dallas City Manager, duly authorized to 

execute same by action of the Park and Recreation Board on _________ ___, 2016 and City 

Council Resolution No. 16-_________, approved by City Council on __________ ___, 2016, 

and by the Foundation, acting through its duly authorized officers. 

CITY: 

 

APPROVED AS TO FORM:    CITY OF DALLAS 

CHRISTOPHER D. BOWERS   A.C. GONZALEZ 

Interim City Attorney     City Manager 

 

 

By:    By:       

Name:    Name:       

Title:  Assistant City Attorney   Title: Assistant City Manager 

 

 

ATTEST:   PARK AND RECREATION BOARD 

 

 

By:  _________________________   By: ________________________    

Name: _______________________    Name: Max Wells 

Title:  City Secretary   Title: President 

 

 

PARK AND RECREATION DEPARTMENT: 

 

By:     

Name:     

Title: Assistant Director 

 

 

FAIR PARK TEXAS FOUNDATION, 

A Texas nonprofit corporation 

 

By:     

Name: Walter J. Humann 

Title: President and Chief Executive Officer  

  

 

 



 

 

Exhibit A 

Fair Park 

See attached. 

  



 

 

Exhibit 2.03(a) 

Fair Park Personal Property 

See attached. 

  



 

 

Exhibit 2.03(b) 

Fair Park Vehicles 

See attached. 

  



 

 

Exhibit 2.03(e) 

Public Art Work 

See attached. 

  



 

 

Exhibit 2.03(f) 

Historic Furnishings 

See attached. 

  



 

 

Exhibit 2.05(a) 

Fair Park Contracts 

See attached. 

  



 

 

Exhibit 2.05(f) 

Assignment of State Fair of Texas Contract 

See attached. 

  



 

 

Exhibit 2.05(g) 

Texas Department of Transportation Contract for Parry Avenue Parking Lot 

 

See attached.  



 

 

Exhibit 2.06(a) 

Fair Park Technology – Leased Computer Equipment 

See attached. 



 

 

Exhibit 2.06(b) 

Fair Park Technology – Leased Telephone Equipment 

See attached. 



 

 

Exhibit 2.06(c) 

Fair Park Technology – Other Leased Technology Equipment 

See attached. 



 

 

Exhibit 2.06(e) 

Fair Park Technology – Owned Technology Equipment 

See attached. 



 

 

Exhibit 2.06(f) 

Fair Park Technology – Technology Services 

See attached. 



 

 

Exhibit 2.06(h) 

Fair Park Technology – Radio Frequencies and Systems 

See attached. 



 

 

Exhibit 3.03 

Capital Needs Inventory for Fair Park 

See attached. 

  



 

 

Exhibit 3.05 

Resident Institutions  



 

 

Exhibit 4.23 

Bleacher Lot 

See attached.  



 

 

 

Exhibit 5.03 

Insurance 

See attached. 

  



 

 

Exhibit 6.16 

Community Park 

See attached. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Exhibit 7.03(c) 

South Dallas Trust Fund Resolution 

 

See attached. 

 



















































































































































































































 

ARTICLE I 

PURPOSE AND TERM. 

 

Section 1.01 Purpose.   

(a) General.  Subject to the terms and conditions set forth in this Agreement, the City 

hereby appoints the Foundation as the exclusive operator and manager of Fair Park, and the 

Foundation hereby accepts such appointment for the benefit of the City’s residents and the 

visitors to Fair Park in accordance with the terms of this Agreement.  The Foundation hereby 

commits to fully and completely support Fair Park as a public park, maintaining and managing 

the grounds and facilities of Fair Park as a vibrant, year-round location for events, daily 

activities, cultural enrichment, and place for quiet enjoyment.  The Foundation agrees that Fair 

Park will only be used for the Permitted Use, as defined in Section 4.05.  The purpose of this 

Agreement is to set forth the terms and conditions upon which the City retains the Foundation 

and the Foundation undertakes and agrees to operate, manage, maintain, promote, enhance, and 

improve Fair Park (“Fair Park Management”). 

(b) GoalsPerformance Objectives.  The City, acting through its Park and Recreation 

Board (the “Park Board”), has identified certain goalsperformance objectives for the 

Foundation to pursue in the course of Fair Park Management, subject to the terms and conditions 

set forth in this Agreement.  These goals performance objectives include (i) the creation and 

maintenance of a community park to be located in Fair Park, as more fully described in Section 

6.16; (ii) the support and enhancement of Fair Park as a national historic landmark; (iii) the 

maintenance and enhancement of the various cultural institutions located in Fair Park; and (iv) 

the maintenance and enhancement of the sporting and recreation venues located in Fair Park.  

The Foundation acknowledges that these goals performance objectives form the City’s primary 

purposes for entering in to this Agreement.  The City acknowledges that the aforementioned 

goals performance objectives are non-exclusive and that the Foundation may pursue additional 

goals performance objectives and objectives with respect to Fair Park, subject to the terms and 

conditions of this Agreement. 

 

ARTICLE II 

OWNERSHIP, TRANSFERS, AND TRANSITION. 

 

Section 2.03 Transfer of Fair Park Personal Property. 

(a) Generally.  The City shall convey to the Foundation prior to the Commencement 

Date, by an Assignment and Bill of Sale (or other applicable instrument) to be effective as of the 

Commencement Date and subject to the reversion and re-conveyance to the City of any such 

items existing on the date of expiration or termination of this Agreement as set forth herein, the 

equipment, furniture, fixtures, supplies, computers, inventory, Fair Park Vehicles, permits, 

intellectual property, and other tangible and intangible personal property owned by the City 

(except for the public art work listed in Exhibit 2.03(e) and the historic furnishings listed in 

Exhibit 2.03(f)) and used in connection with and necessary to the operation of Fair Park (such 



property, the “Fair Park Personal Property”).  Title to Fair Park Personal Property transferred 

as of the Commencement Date will remain in the Foundation until said items of Fair Park 

Personal Property are replaced, disposed of, transferred, terminated, or allowed to expire by the 

Foundation in accordance with this Agreement.  All tangible and intangible personal property 

acquired by the Foundation during the Term to replace, increase, or augment the original Fair 

Park Personal Property will also be deemed Fair Park Personal Property, owned by the 

Foundation and subject to this Agreement.  Attached hereto and incorporated herein by reference 

as Exhibit 2.03(a) is an inventory of Fair Park Personal Property to be conveyed. 

(e) Public Art Work.  Title to the public art work as listed in Exhibit 2.03(e) (the 

“Public Art Work”) shall not be transferred to the Foundation and shall remain the property of 

the City.  Notwithstanding the foregoing, the Foundation has the right to add art work, subject to 

approval by the Director of the City’s Office of Cultural Affairs (together with his or her 

designee, the “OCA Director”) in advance, and that upon installation such art work shall be 

vested in title to the City.  Without limiting the obligations set forth in this Agreement, and 

subject to the Foundation’s receipt of the full Management Fee pursuant to Article III, the 

Foundation shall be responsible for all maintenance and upkeep of the Public Art Work at the 

direction of the OCA Director.  Any removal of the Public Art Work by the Foundation 

(including but not limited to for purposes of maintenance and repair) shall be approved in 

advance by the Director of the City’s Park and Recreation Department or his or her designee (the 

Director together with his or her designee, the “Director”) OCA Director.  The City 

acknowledges that the Foundation is notshall be obligated, subject to proportional reductions as 

set forth below in the event the Foundation receives less than the full Bond Funds for Priority #1 

projects, to restore conserve the Public Art Work at the direction of the OCA Director. , except 

insofar as the Foundation receives funding that is specifically designated for such purpose from 

the City.  Any restoration or maintenance of the Public Art Work shall be subject to review by 

the Public Art Program Manager in the City’s Office of Cultural Affairs and the approval of the 

Director.  The maintenance and upkeep responsibilities shall be reduced proportionally by the 

amount of such reduction in the Management Fee, and (ii) with respect to conservation, that the 

Foundation’s conservation responsibilities shall be reduced proportionally by the amount of such 

reduction in Bond Funds allocated for Priority #1 projects under this Agreement. 

Section 2.04 Fair Park Intellectual Property. 

(a) During the Term, the City will license to the Foundation the exclusive, royalty-

free right to use the trademark FAIR PARK™; all domain names registered by the City in 

connection with Fair Park; any other trade names, trademarks, service marks, copyrights, logos, 

or slogans used in connection with Fair Park; and other such rights or interests owned by the City 

for the benefit of or in connection with Fair Park (all of the foregoing, the “Fair Park 

Intellectual Property”) for the sole purpose of performing this Agreement.  Unless expressly so 

provided, said rights and interests will not be exclusive of City’s right to use and/or otherwise 

exploit same.  During the term of the Agreement, City will not use the Fair Park Intellectual 

Property without prior notification to the Foundation.  

 

 



Section 2.05 Fair Park Contracts. 

(a) Assignment and Assumption.  Upon the Commencement Date, the City shall 

and does hereby assign to the Foundation and the Foundation shall and does hereby assume from 

the City all of the obligations and duties under the contracts set forth on Exhibit 2.05(a) as owner 

(including departments of the owner), landlord, or licensor (such contracts, including current 

short-term leases, the “Fair Park Contracts”), subject to the limitations described in this 

Section 2.05.  Copies of all Fair Park Contracts shall be separately delivered to the Foundation 

by the Director of the City’s Park and Recreation Department or his or her designee (the Director 

together with his or her designee, the “Director”).  On the Commencement Date, all of the duties 

and obligations of the City under the Fair Park Contracts shall be assumed by the Foundation.  

Fair Park facility leases for events that will take place in the City’s 2016-2017 fiscal year shall be 

assigned to the Foundation, and the Foundation shall comply with all of the terms and conditions 

of such short-term leases.  With respect to this Section 2.05(a), “short-term lease” is defined as a 

lease term that does not exceed one year, with no option for any renewals.  The City, through its 

Director, will provide notice of each assignment and assumption to each party to the Fair Park 

Contracts in accordance with the notice provision of each Fair Park Contract.  The parties agree 

that the assignments of the Fair Park Contracts are not intended to effect a sale of the City’s 

property interest in Fair Park to the Foundation. 

(d) Athletic Events.  Provided the City appropriates the full Management Fee to the 

Foundation pursuant to Article III, the The Foundation shall assume the City’s payment 

obligations under those Fair Park Contracts which are related to athletic events taking place at 

the Cotton Bowl at Fair Park. The parties acknowledge that a portion of the Management Fee is 

comprised of various game stipends subject to appropriation amounts due by City under the 

Athletic Event contracts listed on Exhibit 2.05(d).  Therefore, should any one of the Athletic 

Events be discontinued, the Management Fee shall thereafter be permanently reduced to that 

amount less the game stipend amount for the discontinued event; provided however, the 

Foundation shall have a cure period of eighteen (18) months to find a game or other Athletic 

Event replacement to avoid the permanent reduction impact to the Management Fee.  

 

ARTICLE III 

MANAGEMENT FEE AND OTHER FISCAL MATTERS. 

 

Section 3.01 Management Fee. 

(a) Amount.  As compensation for Fair Park Management by the Foundation, the 

City shall pay to the Foundation an annual management fee (the “Management Fee”).  For the 

City’s fiscal year beginning on October 1, 2016, the Management Fee will be Twelve Million 

Five Hundred Twenty-Five Thousand Dollars ($12,525,000), One Million Dollars ($1,000,000) 

of which will be the Transition Funds payable to the Foundation prior to the Commencement 

Date pursuant to Section 3.02.  For the City’s fiscal year beginning on October 1, 2017, the 

Management Fee will be Eighteen Million Seven Hundred Thousand Dollars ($18,700,000).  For 

the City’s fiscal year beginning on October 1, 2018 and continuing through the end of the Term 

(including any Renewal Term), the Management Fee will be Twenty Million Seven Hundred 

Thousand Dollars ($20,700,000).   



(b) Payment.  For the City’s fiscal year beginning on October 1, 2016, the entire 

Management Fee shall be due and payable to the Foundation in one lump sum on January 1, 

2017, except for the Transition Funds, as provided in Section 1.01Section 3.02.  In all subsequent 

City fiscal years, the Management Fee shall be due in equal quarterly installments in advance no 

later than October 121st, January 115, April 115, and July 1 15 of each year.  The Management 

Fee shall be prorated on a daily basis for any partial year resulting from the expiration or 

termination of this Agreement.  The City will be entitled to a credit against quarterly installments 

in an amount equal to the aggregate of any amounts owed by the Foundation to the City pursuant 

to this Agreement with respect to the preceding quarterly period(s) or portions thereof. 

Section 3.02 Transition Funds.  No later than fourteen (14) days after the Effective 

DateOctober 31, 2016, the City shall pay to the Foundation One Million Dollars ($1,000,000), to 

be used by the Foundation for such reasonable purposes to facilitate an orderly transition of Fair 

Park Management (such funds, the “Transition Funds”).  The Foundation may use the 

Transition Funds for operations or for capital expenditures in its reasonable discretion. 

Section 3.03 Bond Funds.  The City intends to seek voter consideration approval to 

authorize the issuance of bonds funds (the “Bond Funds”) for certain capital expenditures 

(including major maintenance and improvements) at Fair Park (the “Fair Park Capital Bond 

Expenditures”) in the next two (2) upcoming general obligation bond programs.  The decision to 

call a bond election is subject to the decision of the City Council serving at the time a bond 

election may be called, and is further subject to state and federal law existing at the time a bond 

election is called relating to the issuance of bonds.  The issuance of bonds shall be subject to then 

prevailing market conditions, and the City reserves the right to delay or postpone bond sales until 

such time as the City determines that favorable market conditions exist to allow for the economic 

sale of bonds.  Certain portions of such the proceeds received from the sale of bonds authorized 

to finance Fair Park Capital Bond Expenditures (“Bond Funds”) shall only be disbursed by the 

City upon the Foundation successfully obtaining matching funds from Non-City Sources, as set 

forth in the table, below.  “Non-City Sources” means funding obtained from private foundations; 

for-profit corporations; nonprofit corporations; federal, state, or local (non-City) governmental 

entities; or any other source of funding other than the City.  Non-City Sources shall be obtained 

prior to the sale of bonds by the City to finance Fair Park Capital Bond Expenditures, as set forth 

in the table, below. For purposes of clarity, Non-City Sources includes funds obtained by the 

Foundation for naming and sponsorship purposes pursuant to Section 4.17, as well as donations 

in kind.  “Donations in kind” means goods or services other than donations of art work, unless 

and until such time as such art work is liquidated by the Foundation.  The Foundation shall 

provide documentation to the City prior to the sale of bonds to finance Fair Park Capital Bond 

Expenditures of the fair market value of the goods or services provided as donations in kind.  

The Director may elect for an appraisal of any donations in kind obtained by the Foundation, as 

provided in Section 3.04. 

In the first bond program, tentatively scheduled for to be included in the proposed a 2017 

election, the City intends to seek a total of Seventy-Five Million Dollars ($75,000,000) in Bond 

Funds to be allocated for Fair Park Capital Bond Expenditures.  Such Bond Funds from the first 

bond program shall are intended to be disbursed as follows: 

FIRST BOND PROGRAM – Tentatively planned for a May   



2017 Election 

    City of Dallas 
Bond Program 

($000’s) 

Required 

Match From 

Non-City 
Sources 
($000’s) 

Total Funds 
($000’s) 

1st Sale
1 25,000 0 25,000 

2nd Sale
2 25,000 25,000 50,000 

3rd Sale
3 25,000 25,000 50,000 

TOTAL CAPITAL 

EXPENDITURE FUNDING 
 $75,000 $50,000 $125,000 

Footnote #1 - The City pays for Priority #1 projects indicated in Capital Needs Inventory for 

Fair Park 

Footnote #2 - The City pays for Priority #1 and Priority #2 projects; the Foundation pays for 

Priority #3 and/or Priority #4 projects 

Footnote #3 - The City pays for Priority #2 projects; the Foundation pays for Priority #3 

and/or Priority #4 projects 

 

Reference is made in the tables above and below to that certain Capital Needs Inventory 

for Fair Park, attached hereto as Exhibit 3.03 and incorporated herein by reference.  During the 

term of the Agreement, the Capital Needs Inventory for Fair Park shall be subject to change only 

upon Director approval. 

In the second bond program, tentatively scheduled for ato be included in the proposed  

2020 to 2022 election to be held in 2020 to 2022, the City intends to seek a total of fifty million 

dollars ($50,000,000) in Bond Funds for Fair Park Capital Bond Expenditures.  Such Bond 

Funds from the second bond program shall are intended to be disbursed as follows: 

SECOND BOND PROGRAM - Tentatively planned for a 2020 to 2022 

Election 
 

    City of Dallas 
Bond Program 

($000’s) 

Required 

Match From 

Non-City 
Sources 
($000’s) 

Total Funds 
($000’s) 

1st Sale
4 25,000 25,000 50,000 

2nd Sale
5 25,000 25,000 50,000 

TOTAL CAPITAL 

EXPENDITURE FUNDING 
 50,000 50,000 100,000 

Footnote #4 - The City pays for Priority #2 and Priority #3 projects; the Foundation pays for 

Priority #4 projects 

Footnote #5 - The City pays for Priority #3 projects; the Foundation pays for Priority #4 

projects 

 

If the Bond Funds described in this Section 3.03 are not authorized, the Foundation and 

the Director will work together to determine other sources of capital to meet the capital needs of 

Fair Park.  Nothing in the preceding sentence shall limit the rights of the Foundation under 

Section 13.05. 



For Purposes set forth herein the Priority classifications shall be defined as follows: 

 

Priority 1:  expenditures for public safety, security, ADA compliance;  

Priority 2:  expenditures for deferred major maintenance; 

Priority 3:  expenditures for programs or projects directed to maintain  customer base and 

prevent attrition; 

Priority 4:  expenditures for programs or projects directed to obtain new customers, expand Fair 

Park identity into new markets. 

 

Section 3.05 Foundation Funding of Resident Institutions.   

(a) Appropriation of Full Management Fee.  (i) If the City Council appropriates 

the full Management Fee owed to the Foundation pursuant to this Article III for any given City 

fiscal year beginning on October 1, then the Foundation shall allocate at least One Million Three 

Hundred Thousand Dollars ($1,300,000), and may allocate up to One Million Seven Hundred 

Thousand Dollars ($1,700,000), in the aggregate to the those institutions setlisted forth  on 

Exhibit 3.05 (such institutions, the “Resident Institutions”) during the Foundation Fiscal Year 

beginning on the following January 1.  The Foundation acknowledges that these Resident 

Institutions receive annual subsidies subject to appropriation funding from the City, which 

subsidies, effective as of the Commencement Date shall thereafter during the term of this 

Agreement be the responsibility of the Foundation.  Such allocation shall be used for 

programming, utilities, facility maintenance, and other facility support of these Resident 

Institutions in accordance with an allocation plan mutually agreed to by the Director, the 

Foundation, and the OCA Director. Consistent with the Management Fee, commencing on 

October 1, 2020, the allocation to Resident Institutions shall be adjusted proportionally per any 

modification to the Management Fee.  

(ii) Notwithstanding anything to the contrary set forth in the preceding paragraph (a), the 

parties acknowledge and agree that there are various operators and occupants within the various 

buildings comprising Fair Park that the City has deemed as resident institutions  due to their 

longstanding tenancy but do not receive annual City subsidies as the Resident Institutions 

described in Exhibit 3.05. 

(b) Appropriation of Less Than Full Management Fee.  If the City Council ever 

appropriates less than the full Management Fee owed to the Foundation pursuant to this Article 

III for any given City fiscal year beginning on October 1, then the Foundation shall only be 

required to allocate to the Resident Institutions One Million Three Hundred Thousand Dollars 

($1,300,000) reduced proportionally by the amount of such reduction in the Management Fee 

during the Foundation Fiscal Year beginning on the following January 1.  For purposes of 

illustration, if the City Council appropriates to the Foundation the Management Fee in an amount 

that is ten percent (10%) less than that owed under this Article III, then the Foundation shall only 

be required to allocate to the Resident Institutions One Million Three Hundred Thousand Dollars 

($1,300,000) less ten percent (10%) of such amount, which equals One Million One Hundred 

Seventy Thousand Dollars ($1,170,000).  



(c) No Further City Funding.  If the Resident Institutions obtain funding from the 

Foundation during any given year in accordance with this Section 3.05, then it shall be the policy 

of the City that those Resident Institutions may not seek any additional funding from the City 

during such given year, except that such Resident Institutions, if eligible, may seek funding (for 

special exhibitions or projects) from the Office of Cultural Affairs’ Cultural Organizations 

Program, or its equivalent. 

(d) Funding Recommendations.  Except for the Texas Discovery Garden, the 

Foundation will utilize the Office of Cultural Affairs’ annual application and review process for 

the evaluation and recommendation of the funding support for the Resident Institutions described 

in this Section 3.05.  

Section 3.06 Non-Appropriation.  The City’s obligation to pay any monetary amounts 

or fiscal obligations provided in this Agreement, including each fiscal year’s the Management 

Fee to the Foundation, shall be subject to and strictly contingent on annual appropriation thereof 

by the City; provided, however, that upon the City’s failure to appropriate or pay the full amount 

of the Management Feesaid amounts in any City fiscal year, this Agreement may be terminated 

by the City, or Foundation, as set forth in Section 13.05.   

 

 

ARTICLE IV 

MANAGEMENT AND OPERATION OF FAIR PARK. 

 

Section 4.01 Foundation Management and Operation.  From and after the 

Commencement Date, the Foundation shall do all things and take all actions, at its cost and 

expense, necessary for Fair Park Management in accordance with this Agreement.  The 

Foundation shall fully support and facilitate, both financially and otherwise, Fair Park under this 

Agreement.  The Foundation is and at all times shall be an independent contractor retained by the 

City to provide Fair Park Management as herein provided.  The City shall not be responsible for 

any of the costs of Fair Park Management.  All such costs shall be the responsibility of the 

Foundation. 

Section 4.02 Foundation Governance.  Throughout the Term, the Foundation shall be 

governed by a board of directors (the “Foundation Board”) consisting of no fewer than nine (9) 

members, the composition of which shall be diverse and inclusive.  Throughout the Term, no less 

than the greater of (i) one (1) member or (ii) ten percent (10%) of the membership of the 

Foundation Board will consist of each of (A) persons from and representing the historic 

preservation community and (B) persons from and representing the surrounding Fair Park 

community.  The Director of the City’s Park and Recreation Department will serve as the Park 

and Recreation Department’s liaison to the Foundation Board but shall not be a member of the 

Foundation Board and shall serve in a non-voting capacity.  In addition to the Foundation Board, 

throughout the Term, the Foundation may be advised by an advisory board. 

Section 4.03 Performance Plan and Reports to Park Board. 



(a) Performance Plan.  In order for the Park Board to evaluate the performance of 

the Foundation during the Term of this Agreement, the Foundation shall submit to the Park 

Board a Performance Plan for Fair Park (the “Performance Plan”) as described in this Section 

4.03.  The Performance Plan will set forth the performance objectives for Fair Park, which shall 

address (but not necessarily be limited to addressing) those goals performance objectives 

identified by the City set forth in Section 1.01(b).  The Performance Plan will identify 

“performance indicators” reasonably related to the performance objectives.  The performance 

indicators to be included in the Performance Plan shall include but not necessarily be limited to 

(i) the number of visitors to Fair Park; (ii) the number of events held at Fair Park and at the 

various institutions and venues located thereon; (iii) the Foundation’s net and gross operating 

revenues; (iv) Capital Expenditures at Fair Park, including the Fair Park Capital Bond 

Expenditures; and (v) contributions to the Foundation or other contributions obtained for the 

benefit of Fair Park, from both the City and Non-City Sources; (vi) the amount of contributions 

raised  for the signature community park;  (vii) the amount of green space created at  Fair Park; 

and (viii) the Foundation’s progress in meeting the City’s BID Plan as hereinafter defined in 

Section 4.13(a).  The year beginning on January 1, 2018 and ending on December 31, 2018 will 

serve as the base year to measure the Foundation’s performance under the Performance Plan.  

During the Term of this Agreement, the Performance Plan will be updated by the Foundation 

from time to time or as reasonably requested by the Director. 

(b) Development of Performance Plan.  No later than April 30, 2017, the 

Foundation shall identify the performance objectives and performance indicators measuring 

performance of the performance objectives to be included in the Performance Plan and shall 

provide a written report to the Park Board with respect to same.  No later than December 31, 

2017, the Foundation, in collaboration with Park Department staff, shall identify and develop the 

various devices and systems that will be used to measure the Foundation’s performance with 

respect to the performance indicators and shall provide a written report to the Park Board with 

respect to same.  The Performance Plan shall be subject to Park Board review and approval.  

During the year beginning on January 1, 2018, the Foundation shall collect the data necessary to 

measure the baseline with respect to each of the performance indicators.  After the collection of 

this data and no later than April 30, 2019, the Foundation shall submit the initial Performance 

Plan to the Park Board. 

(c) Reports to Park Board.  During the first two (2) years of the Term of this 

Agreement, the Foundation shall provide to the Park Board a report regarding significant 

activities at Fair Park, including but not limited to the transition of Fair Park Management to the 

Foundation, no less than quarterly.  Starting in the year beginning on January 1, 2020, the 

Foundation shall provide to the Park Board an annual report summarizing its performance under 

the Performance Plan during the preceding year, such annual report to be provided no later than 

April 30 of each year.  The annual report will also include other significant activities and 

accomplishments that occurred at Fair Park during the preceding year and information regarding 

activities or improvements planned for the future. 

(d) Remediation Plan.  If in any given year the Foundation fails to substantially 

achieve meet any one of the performance indicators as set forth in the Performance Plan by a 

deviation of ten percent (10%) or more, the Director or Park Board shall may, after taking all 

factors into consideration, require the Foundation to engage an independent consultant at its sole 



expense to develop and oversee the implementation of a remediation plan.  As part of the 

remediation plan, the Foundation shall provide periodic updates to the Park Board on the 

remedial action being taken.  The parties acknowledge and agree that this Section 1.01(a) is 

subject to the City’s payment to the Foundation of the full Management Fee pursuant to Article 

III. 

Section 4.13 Contracts Related to Fair Park Management; General Provisions. 

(a) General Requirements.  The Foundation may perform any obligation or activity 

required or permitted of it pursuant to this Agreement through its own personnel or by 

subcontracting for the performance thereof by others.  If the Foundation subcontracts for the 

performance by others of any of the duties set forth in this Agreement, each such subcontract or 

agreement will require at least the same standards and preserve to the City at least the same 

controls with which the Foundation would be required to observe and comply.  All such 

contracts, agreements, and undertakings will be in the name of the Foundation, as applicable, and 

not the City.  In no event will the Foundation enter into any contracts, agreements, or 

undertakings in connection with Fair Park and this Agreement, including any concession 

agreement or occupancy agreement relating to such concession that extends beyond the Term of 

this Agreement.  All such contracts, agreements, or undertakings will expressly (i) be made 

subject to the terms of this Agreement; (ii) be made subject to all Applicable Laws; (iii) provide 

for the automatic termination thereof upon the expiration or termination of this Agreement, 

unless the City (through its Director and Park Board) approves the continuation and the 

assumption by the City of such contract, agreement, or undertaking as of the date of such 

expiration or termination of this Agreement; (iv) require the contractor to use good faith efforts 

to comply with the City’s Business Inclusion and Development Plan, as amended from time to 

time (the “BID Plan”); (v) contain commercially reasonable insurance requirements for 

coverages and limits not less than those which are customarily required by the City of its like 

contractors, naming the City and its officers and employees as additional insureds; (vi) 

indemnify the City and its officers and employees against any costs or liabilities thereunder using 

language substantially similar to the Foundation’s indemnifications of the City found in this 

Agreement; and (vii) if applicable, contain vendor qualification requirements sufficiently broad 

so as not to exclude minority vendors as a class, and general contract specifications sufficiently 

broad so as not to favor a single vendor. 

(b) City Review.  A current list of all such contracts, agreements or undertakings, 

including the parties thereto, the primary purpose thereof and applicable contract, agreement or 

license fees, shall be maintained by the Foundation and, upon the City’s request, shall be 

provided to the City without delay. 

(c) Additional Information.  Upon the City’s request, the Foundation shall make 

and provide copies of any contracts, agreements, undertakings, and other information requested 

by the Director. If any such material is labeled confidential or trade secret, the City shall follow 

the applicable state law provision (the Texas Public Information Act) with respect to any open 

records request.  Transparency of Fair Park operations being a prime objective of this 

Agreement, the Foundation will endeavor and use reasonable efforts to minimize the instances of 

confidential agreements. 



(d) Commercially Reasonable.  All such contracts, agreements, and undertakings as 

well as staff salaries, compensation, perquisites, and benefits shall be commercially reasonable 

and consistent with comparable park industry standards. 

Section 4.14 Leases or Licenses.  During the Term of this Agreement, the Foundation 

shall have the exclusive right to lease or license Fair Park facilities for any Permissible Use.  All 

such agreements entered into by the Foundation must comply with all Applicable Laws.  

Notwithstanding the foregoing, (i) any contracts or series of contracts creating an occupancy 

interest in any facility at Fair Park in excess of one year, including amendments to existing 

contracts to extend or create an occupancy interest for periods in excess of one year, except for 

concessionaire or vendor contracts, shall be subject to Park Board approval, and the Park Board 

may in its sole discretion elect to obtain City Council approval, and (ii) any change in occupancy 

or operator of any facility at Fair Park that is occupied as of the Commencement Date shall be 

subject to the approval of the Director. 

Section 4.15 Operating Hours.  Fair Park shall remain open and accessible for public 

use subject to reasonable rules, regulations, policies, procedures, operating hours, and holidays 

established by the Foundation, which shall be commercially reasonable and consistent with 

comparable park industry standards.  Any material reduction or shortening of operational days 

and hours shall be submitted in advance to the Director and the Park Board for review and 

approval prior to implementation. 

ARTICLE VI 

MAINTENANCE, ALTERATIONS, AND CONSTRUCTION. 

Section 6.01 Regular Maintenance and Repair.  Subject to the Foundation’s receipt 

of the full Management Fee pursuant to Article III of this Agreement, at At all times during the 

Term of this Agreement, the Foundation shall maintain and repair Fair Park on a regular basis 

and as needed from time to time in order to keep Fair Park in good working order; in a safe, 

attractive and orderly condition; and in substantial compliance with comparable park industry 

standards and with this Agreement. If Fair Park fails to substantially comply with such standards, 

the Foundation will have a reasonable period of time in which to attain such standards.  The 

Foundation shall promptly perform any maintenance and repair necessitated by Applicable Laws, 

for safety reasons, or to maintain any applicable licensing and permitting requirements.  The 

Foundation shall perform or cause to be performed any and all maintenance and repairs in a good 

and workmanlike manner, consistent with any and all Applicable Laws.  To the extent that 

funding is only partially provided, the Foundation shall be responsible for such maintenance and 

repair in proportion to the funds received from all sources. 

Section 6.02 Alterations.  Subject to complying with any and all Applicable Laws and 

any required Governmental Approvals (including those of the Dallas Landmark Commission and 

the historic overlay district), the Foundation may make such additions, modifications, 

replacements, renovations, expansions, and enhancements, including the remodeling or 

demolishing of any existing improvements and the constructing and installing of new 

improvements (all of the foregoing, “Alterations”) as the Foundation deems necessary or 

desirable for Fair Park Management, substantially consistent with the Fair Park Comprehensive 

Development Plan, as amended, for the period during which such Alterations are performed.  



The Foundation acknowledges and agrees that certain public art work at Fair Park, including 

without limitation the murals, is attached to and a part of the buildings and improvements at Fair 

Park and that any Alterations to such buildings and improvements will incorporate the 

maintenance, upkeep and conservation needs of such public art work. Notwithstanding the 

foregoing, any Substantial Projects performed by the Foundation during the Term of this 

Agreement shall be subject to the Director’s approval, as more fully described under Error! 

Reference source not found..  Immediately upon completion and acceptance by the City, acting 

through its Director, all Alterations will become part of Fair Park and become the property of the 

City.  All such Alterations, when any of such work is completed, must substantially comply with 

all Applicable Laws, including without limitation the provisions of the Americans with 

Disabilities Act of 1990 (42 U.S.C. §§ 12101 et. seq.), as amended, restated, or replaced from 

time to time. 

Section  6.16 Community Park.  No later than six (6) months from the Commencement 

Date During year one (1) of the Term of this Agreement, the Foundation intends to begin shall 

undertake conceptual designs for a signature community park to be located within Fair Park in 

the vicinity of Robert B. Cullum Boulevard, Martin Luther King Junior Boulevard, Grand 

Avenue, and Second Avenue, as shown on Exhibit 6.16, to be open to the public free of charge 

so as to allow the surrounding neighborhood year-round access to green space, a children’s play 

area, and recreational opportunities.  Pursuant to Section 6.05(a), the Foundation shall obtain the 

approval of the Director prior to the commencement of any construction of the community park.  

Subject to any necessary consents or approvals, the community park referenced in this Section 

6.16 shall remain open to the public free of charge on a year-round basis, including during the 

annual run of the State Fair of Texas.  The Foundation acknowledges that construction of this 

community park is the Park Board’s top priority., and the City acknowledges that the 

Foundation’s ability to construct this community park will be dependent on the ability to raise 

the necessary funding.  The Foundation shall commence construction of the signature 

community park within twenty-four (24) months of funding becoming available pursuant to 

Section 3.03.  

 

ARTICLE VII 

REVENUE OPPORTUNITIES. 

Section 7.01  Fair Park Revenues.  The Foundation shall develop and exploit all 

revenue opportunities from and related to Fair Park.  Said revenues shall be used by the 

Foundation solely for Fair Park Management as provided for in this Agreement.  If revenues 

derived from or by reason of Fair Park are insufficient to maintain and operate Fair Park pursuant 

to this Agreement, the Foundation shall use reasonable efforts to supplement those funds from 

other sources in order to provide proper maintenance and operation of Fair Park as provided in 

this Agreement.  Unless as otherwise provided in this Agreement, Rrevenues derived from or by 

reason of Fair Park shall include the Management Fee; admissions fees (if applicable); parking 

fees; rents and other user fees, except for revenues derived from licenses from the 

communications tower located at Fair Park; programming revenue; concession and vendor 

revenue; revenues from any Fair Park Contracts; interest and investments revenue; revenue from 

exploitation of intellectual property rights; advertising, naming, and sponsorship revenue; 



revenue derived from the communications tower located at Fair Park; and any other revenues 

generated on or from the premises of Fair Park.  Subject to the Foundation’s obligation under 

this Agreement to maintain, repair, replace and, upon the expiration or termination of this 

Agreement, re-convey the Fair Park Personal Property as stated in this Agreement, revenue from 

the sale and disposal of the Fair Park Personal Property shall also constitute Fair Park revenue.  

Any insurance proceeds and condemnation awards received by the Foundation shall also 

constitute Fair Park revenue. 

 

ARTICLE XIII 

DEFAULTS, REMEDIES AND REVERSION. 

Section 13.01 Defaults by Foundation.  Subject to Section 13.05, The the occurrence of 

any of the following events and the expiration of the applicable cure period set forth below 

without such event being cured or remedied will constitute a “Foundation Default”: 

Failure of the Foundation to maintain its nonprofit, tax-exempt status under Applicable Laws; 

Failure of the Foundation to perform or comply with any term, covenant, or condition of this 

Agreement, which failure is not cured within ninety (90) days from the date of notice from the 

City (other than those covenants for which a different cure period is provided); provided, 

however, that if such failure is not capable of being cured within such  ninety (90) day period, 

the Foundation will have a reasonable period (not to exceed an additional thirty (30) days, unless 

otherwise agreed in writing by the partiesFoundation and the Park Board) to complete such cure 

if the Foundation promptly undertakes action to cure such failure within such ninety (90) day 

period and thereafter diligently prosecutes the same to completion; 

Any lien is filed against Fair Park, the Foundation’s interest in this Agreement or any part of 

either thereof, and same remains unreleased for a period of ninety (90) days after the 

Foundation’s discovery of such lien, unless within such period the Foundation is contesting in 

good faith the validity of such lien and such lien is appropriately bonded; 

Failure of the Foundation to maintain the insurance coverage required by this Agreement; or 

The dissolution or liquidation of the Foundation or the filing by the Foundation of a voluntary 

petition in bankruptcy, or failure by the Foundation promptly to remove any execution, 

garnishment or attachment of such consequence as will impair its ability to carry on its 

operations of Fair Park, or the issuance of an order or decree by any court of competent 

jurisdiction providing for the appointment of a receiver, liquidator, assignee, trustee, sequestrate 

or other similar official of the Foundation or any substantial part of the Foundation’s property or 

ordering the winding up or liquidation of the Foundation’s affairs, or general assignment by the 

Foundation for the benefit of its creditors, or the entry by the Foundation into an agreement of 

composition with its creditors, or the approval by a court of competent jurisdiction of a petition 

applicable to the Foundation in any proceeding for its reorganization instituted under the 

provisions of Title II, United States Code, as amended, or under any similar act in any domestic 

or foreign jurisdiction, which may now be in effect or hereafter enacted (other than a 



reorganization not saying or impeding the collectability or enforceability of the liabilities or 

obligations of the Foundation). 

Section 13.05 Annual Appropriations and Bond Funding.   

(a) Notwithstanding anything to the contrary in this Agreement, in the event of any 

failure by the City (i) to include in any City budget the full Management Fee due under this 

Agreement, or (ii) to make, in accordance with action taken by the City Council, annual 

appropriations in any year for the full Management Fee or any other monetary obligations 

becoming due and payable by the City under or by reason of this Agreement during such year, or 

(iii) to include the full amount of the Bond Funds provided under  in any applicable bond 

package, or (iv) in the event any bond proposition to provide for the Bond Funds is not approved 

by the voters (any of the foregoing events, a “Non-Payment Event”), the Foundation shall have 

the right to terminate this Agreement effective not less than ninety (90) nor more than one 

hundred eighty (180) days after providing written notice to the City.  Notwithstanding anything 

to the contrary in this Agreement, the Foundation’s sole and exclusive remedy for any Non-

Payment Event shall be the termination of this Agreement.   

(b) Without limiting any of the foregoing, the parties acknowledge and agree that 

Bond Funds are necessary to the Capital Needs Inventory of Fair Park and thus necessary to the 

success of Fair Park. Therefore, the City commits to the Foundation to put forth a Bond package 

to the City’s voters as described in and subject to the provisions of Section 3.03, and the 

Foundation agrees that neither the voters’ failure to approve the propositions submitted to 

authorize bonds to provide Bond Funds nor the City’s failure to issue bonds approved by the 

voters to finance the full amount of the Bond Funds shall constitute a Non-Payment event or a 

default by the City under this Agreement.  Nonetheless, if by the fourth anniversary of the date 

an election to authorize bonds to provide Bond Funds fails to receive a majority vote of the 

voters at said election and the City has not secured alternative funding sources to satisfy the 

purposes set forth in Section 3.03, the Foundation shall thereafter have the right to terminate the 

Agreement in the manner provided in this Section 13.05.  For the purposes set forth herein, 

alternative funding sources shall in no event include Park Department budget funds.  
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