
 
 

ZONING BOARD OF ADJUSTMENT, PANEL B 
WEDNESDAY, JUNE 19, 2019 

AGENDA 
 
 
BRIEFING  L1FN AUDITORIUM       11:00 A.M.  
 1500 MARILLA STREET  
    DALLAS CITY HALL 
    
PUBLIC HEARING                 L1FN AUDITORIUM  1:00 P.M. 
  1500 MARILLA STREET       

                                               DALLAS CITY HALL 
 

 
Neva Dean, Assistant Director 

Steve Long, Board Administrator/Chief Planner 
 

 

MISCELLANEOUS ITEM 
  

     
Approval of the May 22, 2019 Board of Adjustment  M1 
Panel B Public Hearing Minutes  

 

   

UNCONTESTED CASE     
 

 
 
BDA189-069(SL) 1403 Montague Avenue 1 
 REQUEST: Application of Jose Marrugarra, represented 
 by Jose Robledo, for a variance to the front yard setback 

regulations 
 

 

   

HOLDOVER CASE     
 

 
BDA189-062(SL) 8258 San Fernando Way 2 
 REQUEST: Application of Robert Baldwin of 
 Baldwin and Associates for a special exception  
 to the fence standards regulations 

 

   

REGULAR CASES 
 



 
 

 
 
 

BDA189-031(SL) 2702 Martin Luther King Jr. Boulevard 3 
 REQUEST: Application of the Dallas City Council, 
 represented by Ed Voss, Jr., to require compliance of a 

nonconforming use 
 
BDA189-055(SL) 1906 Greenville Avenue 4 
 REQUEST: Application of Michael Farah to appeal the  
 decision of the administrative official 
 

BDA189-072(SL) 4622 Belmont Avenue 5 
 REQUEST: Application of Bart Reeder for a special 
 exception to the fence standards regulations 
 
BDA189-073(SL) 4626 Belmont Avenue 6 
 REQUEST: Application of Bart Reeder for a special 
 exception to the fence standards regulations 
 
BDA189-074(SL) 4625 Weldon Street 7 
 REQUEST: Application of Bart Reeder for a special 
 exception to the fence standards regulations 



 
 

 

                     
 

EXECUTIVE SESSION NOTICE 
 

 
 

A closed executive session may be held if the discussion of any of the above 
agenda items concerns one of the following: 

 
1. seeking the advice of its attorney about pending or contemplated litigation, 

settlement offers, or any matter in which the duty of the attorney to the City 
Council under the Texas Disciplinary Rules of Professional Conduct of the 
State Bar of Texas clearly conflicts with the Texas Open Meetings Act.   
[Tex. Govt. Code §551.071] 

 

2. deliberating the purchase, exchange, lease, or value of real property if 
deliberation in an open meeting would have a detrimental effect on the position 
of the city in negotiations with a third person. [Tex. Govt. Code §551.072] 

 

3. deliberating a negotiated contract for a prospective gift or donation to the city 
if deliberation in an open meeting would have a detrimental effect on the 
position of the city in negotiations with a third person. [Tex. Govt. Code 
§551.073] 

 

4. deliberating the appointment, employment, evaluation, reassignment, duties, 
discipline, or dismissal of a public officer or employee; or to hear a complaint 
or charge against an officer or employee unless the officer or employee who is 
the subject of the deliberation or hearing requests a public hearing. [Tex. 
Govt. Code §551.074] 

 

5. deliberating the deployment, or specific occasions for implementation, of 
security personnel or devices. [Tex. Govt. Code §551.076] 

 

6. discussing or deliberating commercial or financial information that the city 
has received from a business prospect that the city seeks to have locate, 
stay or expand in or near the city and with which the city is conducting 
economic development negotiations; or deliberating the offer of a financial or 
other incentive to a business prospect. [Tex Govt. Code §551.087] 

 

7. deliberating security assessments or deployments relating to information 
resources technology, network security information, or the deployment or 
specific occasions for implementations of security personnel, critical 
infrastructure, or security devices.  [Tex. Govt. Code §551.089] 



BOARD OF ADJUSTMENT WEDNESDAY, JUNE 19, 2019 
CITY OF DALLAS, TEXAS 

 
FILE NUMBER:    BDA189-069(SL) 
 
BUILDING OFFICIAL’S REPORT: Application of Jose Marrugarra, represented by Jose 
Robledo, for a variance to the front yard setback regulations at 1403 Montague Avenue. 
This property is more fully described as Lot 1, Block 6/4347, and is zoned R-7.5(A), 
which requires a front yard setback of 25 feet. The applicant proposes to construct 
and/or maintain a structure and provide a 5 foot front yard setback, which will require a 
20 foot variance to the front yard setback regulations. 
 

LOCATION: 1403 Montague Avenue       
  
APPLICANT:  Jose Marrugarra 
  Represented by Jose Robledo 
 
REQUEST:  
 
A request for a variance to the front yard setback regulations of 20’ is made to construct 
and maintain a one-story single family home structure with an approximately 2,000 
square foot building footprint, part of which is to be located 5’ from one of the site’s two 
front property lines (Yewpon Avenue) or 20’ into this 25’ front yard setback on a site that 
is undeveloped. 
 
STANDARD FOR A VARIANCE:  
 
Section 51(A)-3.102(d)(10) of the Dallas Development Code specifies that the board 
has the power to grant variances from the front yard, side yard, rear yard, lot width, lot 
depth, lot coverage, floor area for structures accessory to single family uses, height, 
minimum sidewalks, off-street parking or off-street loading, or landscape regulations 
provided that the variance is:  
(A) not contrary to the public interest when, owing to special conditions, a literal 

enforcement of this chapter would result in unnecessary hardship, and so that the 
spirit of the ordinance will be observed and substantial justice done; 

(B) necessary to permit development of a specific parcel of land that differs from other 
parcels of land by being of such a restrictive area, shape, or slope, that it cannot be 
developed in a manner commensurate with the development upon other parcels of 
land with the same zoning; and  

(C) not granted to relieve a self-created or personal hardship, nor for financial reasons 
only, nor to permit any person a privilege in developing a parcel of land not permitted 
by this chapter to other parcels of land with the same zoning. 

 
STAFF RECOMMENDATION:  
 
Approval, subject to the following condition: 

• Compliance with the submitted site plan is required. 
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Rationale: 

• Staff concluded that the subject site is unique and different from most lots in the R-
7.5(A) zoning district in that it is restrictive in area due to having two, 25’ front yard 
setbacks when most lots in this zoning district have one 25’ front yard setback. The 
50’ wide subject site that is slightly over 7,500 square feet in area has 20’ of 
developable width available once a 25’ front yard setback is accounted for on the 
west and a 5’ side yard setback is accounted for on the east. If the lot were more 
typical to others in the zoning district with only one front yard setback, the 50’ wide 
site would have 40’ of developable width. 

• Staff concluded that the applicant has shown by submitting a document indicating 
among other things that that the square footage of the proposed home on the 
subject site at approximately 2,000 square feet is commensurate to 10 other homes 
in the same R-7.5(A) zoning district that have average home size of approximately 
2,300 square feet. 

 
BACKGROUND INFORMATION: 
 
Zoning:      
 

Site: R-7.5(A) (Single family district 7,500 square-feet) 
North: R-7.5(A) (Single family district 7,500 square-feet) 
South: R-7.5(A) (Single family district 7,500 square-feet) 
East: R-7.5(A) (Single family district 7,500 square-feet) 
West: R-7.5(A) (Single family district 7,500 square-feet) 
 

Land Use:  
 

 
The subject site is undeveloped. The areas to the north, east, south and west are 
developed with single family uses. 
 
Zoning/BDA History: 
 
There has not been any recent related board or zoning cases recorded either on or in 
the immediate vicinity of the subject site. 
 
GENERAL FACTS /STAFF ANALYSIS: 
 

• This request for variance to the front yard setback regulations of 20’ focuses on 
constructing and maintaining a one-story single family home structure with an 
approximately 2,000 square foot building footprint, part of which is to be located 5’ 
from one of the site’s two front property lines (Yewpon Avenue) or 20’ into this 25’ 
front yard setback on an undeveloped site. 

• The property is located in an R-7.5(A) zoning district which requires a minimum front 
yard setback of 25 feet. 
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• The subject site is located at the northeast corner of Montague Avenue and Yewpon 
Avenue. Regardless of how the structure is proposed to be oriented to front 
Montague Avenue, the subject site has 25’ front yard setbacks along both street 
frontages. The site has a 25’ front yard setback along Montague Avenue, the shorter 
of the two frontages, which is always deemed the front yard setback on a corner lot 
in this zoning district. The site also has a 25’ front yard setback along Yewpon 
Avenue, the longer of the two frontages of this corner lot, which is typically regarded 
as a side yard where a 5’ side yard setback is required. However, the site’s Yewpon 
Avenue frontage that would function as a side yard on the property is treated as a 
front yard setback nonetheless, to maintain the continuity of the established front 
yard setback established by the one lot to the north that fronts/is oriented west 
towards Yewpon Avenue. 

• The submitted site plan indicates that the proposed structure is located 5’ from the 
Yewpon Avenue front property line or 20’ into this 25’ front yard setback. 

• According to DCAD records there are no improvements listed for property addressed 
at 1403 Montague Avenue. 

• The subject site is flat, rectangular in shape (approximately 151’ x 50’), and 
approximately 7,500 square feet in area. The site is zoned R-7.5(A) where lots are 
typically 7,500 square feet in area. 

• The site plan represents that approximately 1/2 of the structure is located in the 25’ 
Yewpon Avenue front yard setback.  

• The 50’ wide subject site has 20’ of developable width available once a 25’ front yard 
setback is accounted for on the west and a 5’ side yard setback is accounted for on 
the east. If the lot were more typical to others in the zoning district with only one front 
yard setback, the 50’ wide site would have 40’ of developable width. 

• No variance would be necessary if the Yewpon Avenue frontage were a side yard 
since the site plan represents that the proposed home is 5’ from the Yewpon Avenue 
property line and the side yard setback for properties zoned R-7.5(A) is 5’. 

• The site plan represents that the footprint of the proposed home is about 2,000 
square feet. The applicant has submitted a document indicating that the average of 
square footage of 10 other homes in R-7.5(A) is approximately 2,300 square feet. 

• The applicant has the burden of proof in establishing the following: 
− That granting the variance to the front yard setback regulations will not be 

contrary to the public interest when, owing to special conditions, a literal 
enforcement of this chapter would result in unnecessary hardship, and so that 
the spirit of the ordinance will be observed and substantial justice done. 

− The variance is necessary to permit development of the subject site that differs 
from other parcels of land by being of such a restrictive area, shape, or slope, 
that the subject site cannot be developed in a manner commensurate with the 
development upon other parcels of land in districts with the same R-7.5(A) 
zoning classification.  

− The variance would not be granted to relieve a self-created or personal hardship, 
nor for financial reasons only, nor to permit any person a privilege in developing 
this parcel of land (the subject site) not permitted by this chapter to other parcels 
of land in districts with the same R-7.5(A) zoning classification. 

1 - 3



• If the Board were to grant the variance request, and impose the submitted site plan 
as a condition, the structure in the front yard setback would be limited to what is 
shown on this document– which in this case is a structure that would be located 5’ 
from the site’s Yewpon Avenue front property line (or 20’ into this 25’ front yard 
setback). 

 
Timeline:   
 
April 15, 2019:  The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report. 

 
May 13, 2019:  The Board of Adjustment Secretary randomly assigned this case to 

Board of Adjustment Panel B.  
 
May 14, 2019:  The Sustainable Development and Construction Department Board 

of Adjustment Senior Planner emailed the applicant’s 
representative the following information:  
• a copy of the application materials including the Building 

Official’s report on the application; 
• an attachment that provided the public hearing date and panel 

that will consider the application; the May 29th deadline to 
submit additional evidence for staff to factor into their analysis; 
and the June 7th deadline to submit additional evidence to be 
incorporated into the Board’s docket materials;  

• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to “documentary evidence.” 

 
June 3, 2019: The applicant’s representative submitted additional information to 

staff beyond what was submitted with the original application (see 
Attachment A). 

 
June 4, 2019: The Board of Adjustment staff review team meeting was held 

regarding this request and the others scheduled for the June public 
hearings. Review team members in attendance included: the 
Sustainable Development and Construction Assistant Director, the 
Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Sustainable Development and Construction Department 
Conservation District Chief Planner, the Building Inspection Senior 
Plans Examiner/Development Code Specialist, and the Assistant 
City Attorney to the Board. 

 
No review comment sheets were submitted in conjunction with this 
application. 
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02/13/2019 

Notification List of Property Owners 

BDA189-031 

24  Property Owners Notified 

Label # Address Owner 

1 2702 MARTIN LUTHER KING JR BLVD DAVENPORT FREDDY 

2 2707 MARTIN LUTHER KING JR BLVD BYRD INVESTMENT PROPERTIES LLC 

3 2727 MARTIN LUTHER KING JR BLVD DALLAS BLACK CHAMBER 

4 2714 MARTIN LUTHER KING JR BLVD DALLAS SKYFALL LLC SERIES 

5 2716 MARTIN LUTHER KING JR BLVD JEANETTE INV II LTD 

6 2720 MARTIN LUTHER KING JR BLVD RUDBERG JOYCE A & 

7 2728 MARTIN LUTHER KING JR BLVD JEANETTE INV IV LTD 

8 2703 PEABODY AVE CONTAIN YOUR GREEN HOME LLC 

9 3016 MYRTLE ST HUNTER KEVIN 

10 2709 PEABODY AVE CROSSTIMBERS CAPITAL INC 

11 2715 PEABODY AVE MOORE KATHRYN L MCELWEE 

12 2717 PEABODY AVE ALVARADOHERNANDEZ SANDRA S 

13 2725 PEABODY AVE JARVIS FAMILY INVESTMENTS LLC 

14 2727 PEABODY AVE CHURCH LORD JESUS CHRIST 

15 2733 PEABODY AVE CHURCH OF THE LORD JESUS 

16 2627 MARTIN LUTHER KING JR BLVD COVERALL MANAGEMENT & ASSOCIATES INC 

17 2629 MARTIN LUTHER KING JR BLVD PAMPERING PALACE SALON & SPA CO 

18 2633 MARTIN LUTHER KING JR BLVD GAINES GENE 

19 2622 MARTIN LUTHER KING JR BLVD WALKER ANGELA BEDFORD 

20 3011 MYRTLE ST JOHNSON JOE W 

21 2623 PEABODY AVE JONES TERRACE & JANICE Y 

22 2633 PEABODY AVE BARRY GLENN 

23 3015 MYRTLE ST BRYANY JANET M 

24 2717 MARTIN LUTHER KING JR BLVD CAMPBELL ELAINE 
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BOARD OF ADJUSTMENT WEDNESDAY, JUNE 19, 2019 
CITY OF DALLAS, TEXAS 

 
FILE NUMBER:    BDA189-062(SL) 
 
BUILDING OFFICIAL’S REPORT:  Application of Robert Baldwin of Baldwin and 
Associates for a special exception to the fence standards regulations at 8258 San 
Fernando Way. This property is more fully described as Lot 14, Block 9/5260, and is 
zoned PD 575 (Subdistrict 1), which limits the height of a fence in the front yard to 4 
feet. The applicant proposes to construct and/or maintain an 11 foot 8 inch high fence in 
a required front yard, which will require a 7 foot 8 inch special exception to the fence 
standards regulations. 
 
LOCATION:   8258 San Fernando Way 
         
APPLICANT:  Robert Baldwin of Baldwin and Associates 
      
REQUEST:   
 
A request for a special exception to the fence standards regulations related to height of 
7’ 8” is made to remodel, construct and maintain a 4’ rail medal fence with 7’ 2” stone 
fence columns with decorative lighting, 4’ 6” metal posts and an 11’ 8” arbor in the 
required front yard on a site developed with a single family home. 
 
STANDARD FOR A SPECIAL EXCEPTION TO FENCE STANDARDS 
REGULATIONS:  
 
Section 51A-4.602 of the Dallas Development Code states that the board may grant a 
special exception to the fence standards regulations when, in the opinion of the board, 
the special exception will not adversely affect neighboring property. 
 
STAFF RECOMMENDATION:  
No staff recommendation is made on this or any request for a special exception to the 
fence standards since the basis for this type of appeal is when in the opinion of the 
board, the special exception will not adversely affect neighboring property. 
 
Zoning:      
 

Site: PD 575 (Subdistrict I) (Planned Development) 
North: PD 575 (Subdistrict I) (Planned Development) 
South: PD 575 (Subdistrict C) (Planned Development) 
East: PD 575 (Subdistrict E) (Planned Development) 
West: PD 575 (Subdistrict I) (Planned Development) 

 
Land Use:  
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The subject site is developed with a single family home structure.  The areas to the 
north, east, south, and west are developed with single family uses. 
 
Zoning/BDA History:   
 
There have not been any recent related board or zoning cases recorded either on or in 
the immediate vicinity of the subject site.  
 
GENERAL FACTS/STAFF ANALYSIS: 
 

• This request for a special exception to the fence standards regulations related to 
height of 7’ 8” focuses on constructing and maintaining a 4’ rail medal fence with 6’ 
5” stone fence columns with decorative lighting, 4’6” metal posts and an 11’ 8” arbor 
in the required front yard on a site developed with a single family home. 

• The property is located in PD 575 (Subdistrict I) zoning district which requires a 
minimum front yard setback of 80 feet. 

• The subject site is located at the southwest corner of San Fernando Way and 
Breezewood Drive. This site has one front yard setback on San Fernando Way.  

• Section 51A-4.602(a) (2) of the Dallas Development Code states that in all 
residential districts except multifamily districts, a fence may not exceed 4’ above 
grade when located in the required front yard. 

• The applicant submitted a site plan/elevation of the proposal in the front yard 
setbacks with notations indicating that the proposal reaches a maximum height of 
11’ 8”. 

• The following additional information was gleaned from the submitted site 
plan/elevation: 
− The proposal is represented as being approximately 150’ in length parallel to San 

Fernando Way and approximately 80’ perpendicular to San Fernando Way on 
the northwest and the northeast sides of the site in this front yard setback. 

− The proposal is represented as being located approximately at the front property 
line or approximately 22’ from the pavement line. 

• The Sustainable Development and Construction Department Senior Planner 
conducted a field visit of the site and surrounding area (approximately 400 feet 
north, south, east, and west of the subject site) and noted no other fences that 
appear to be above 4’ in height located in a front yard setback. 

• The Board conducted a public hearing on this application on May 22nd and delayed 
action until June 19th. As of June 7, 2019, the applicant had not submitted any new 
materials on this application. 

• As of June 7, 2019, four letters have been submitted in support of the request, one 
letter has been submitted requesting delay of the request until June, and no letters 
have been submitted in opposition. 

• The applicant has the burden of proof in establishing that the special exceptions to 
the fence standards related to the height of 7’ 8” will not adversely affect neighboring 
property. 

• Granting this special exception with a condition imposed that the applicant complies 
with the submitted site plan/elevation would require the proposal exceeding 7’ 8” in 
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height to be located in the front yard setback to be constructed and maintained in the 
location and of the heights and materials as shown on this document. 

 
Timeline:   
 
March 22, 2019:  The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report. 

 
April 8, 2019:  The Board of Adjustment Secretary randomly assigned this case to 

Board of Adjustment Panel B.  
 
April 10, 2019:  The Sustainable Development and Construction Department Board 

of Adjustment Senior Planner emailed the applicant the following 
information:  
• a copy of the application materials including the Building 

Official’s report on the application; 
• an attachment that provided the public hearing date and panel 

that will consider the application; the May 1st deadline to submit 
additional evidence for staff to factor into their analysis; and the 
May 10th deadline to submit additional evidence to be 
incorporated into the Board’s docket materials;  

• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to “documentary evidence.” 

 
May 7, 2019: The Board of Adjustment staff review team meeting was held 

regarding this request and the others scheduled for the May public 
hearings. Review team members in attendance included the 
Sustainable Development and Construction Assistant Director, the 
Building Official, the Board of Adjustment Chief Planner/Board 
Administrator, the Building Inspection Chief Planner, the 
Sustainable Development and Construction Senior Engineer, the 
Chief Arborist, the Sustainable Development and Construction 
Department Board of Adjustment Senior Planner, and the Assistant 
City Attorney to the Board. 

 
 No review comment sheets were submitted in conjunction with this 

application. 
 
May 22, 2019: The Board of Adjustment Panel B conducted a public hearing on 

this application and delayed action on it per the applicant’s request 
until June 19, 2019. As of June 7, 2019, the applicant had not 
submitted any new materials on this application. 

 
May 23, 2019:  The Sustainable Development and Construction Department Board 

of Adjustment Senior Planner wrote the applicant  a letter that 
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informed him that the application was delayed until June 19th, and 
that the deadline to submit additional evidence for staff to factor into 
their analysis was May 29th; and the deadline to submit additional 
evidence to be incorporated into the Board’s docket materials was 
June 7th. 

 
June 4, 2019: The Board of Adjustment staff review team meeting was held 

regarding this request and the others scheduled for the June public 
hearings. Review team members in attendance included: the 
Sustainable Development and Construction Assistant Director, the 
Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Sustainable Development and Construction Department 
Conservation District Chief Planner, the Building Inspection Senior 
Plans Examiner/Development Code Specialist, and the Assistant 
City Attorney to the Board. 

 
No review comment sheets were submitted in conjunction with this 
application. 

 
 
BOARD OF ADJUSTMENT ACTION:  May 22, 2019 
 
APPEARING IN FAVOR:                Rob Baldwin, 3904 Elm St. #B, Dallas, TX 
 
APPEARING IN OPPOSITION:       No one  
 
 
MOTION:  Hampton  
 
I move that the Board of Adjustment in Appeal No. BDA 189-062 hold this matter under 
advisement until June 19, 2019. 
 
SECONDED: Beikman  
AYES: 5 - Hounsel, Beikman, Hampton, Milliken, Williams  
NAYS: 0  
MOTION PASSED: 5 – 0 (unanimously) 
 
 
 
 

2 - 4



 

2 - 5



 
 

2 - 6



2 - 7



2 - 8



2 - 9



2 - 10



2 - 11



 

2 - 12



04/12/2019 

Notification List of Property Owners 

BDA189-062 

12  Property Owners Notified 

Label # Address Owner 

1 8258 SAN FERNANDO WAY HUNT MARSHALL & LEE ANN 

2 8255 SAN FERNANDO WAY BRUNING KAREN H & EDWIN J 

3 8247 SAN FERNANDO WAY BALENTINE RONALD G 

4 8239 SAN FERNANDO WAY REEVES RICHARD H & 

5 8311 FOREST HILLS BLVD WESTERBERG ROBERT J & LINDA R 

6 8310 SAN FERNANDO WAY FAULK ROBERT & MELINDA 

7 8249 FOREST HILLS BLVD EDWARDS DAVID N & BRIDGET D STUART 

8 8247 FOREST HILLS BLVD BEVERS JOSEPH III 

9 8239 FOREST HILLS BLVD ALLEGRO JERRY A & NANCY H 

10 8231 FOREST HILLS BLVD ZELLMER PETER D 

11 8238 SAN FERNANDO WAY BELZ JEFFREY DWAIN 

12 8246 SAN FERNANDO WAY KLEMBARA DENNIS L & 
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BOARD OF ADJUSTMENT WEDNESDAY, JUNE 19, 2019 
CITY OF DALLAS, TEXAS 

 
FILE NUMBER:    BDA189-031SL) 
 
BUILDING OFFICIAL’S REPORT: Application of the Dallas City Council, pursuant to 
Resolution 18-1529, represented by Ed Voss, Jr., to require compliance of a 
nonconforming use at 2702 Martin Luther King Jr. Boulevard. This property is more fully 
described as Lots 1-6, Block 21/1290, and is zoned PD 595 (CC) (Tract 4), which limits 
the legal uses in a zoning district. The applicant proposes to request that the Board 
establish a compliance date for a nonconforming retail car wash use.  
 

LOCATION: 2702 Martin Luther King Jr. Boulevard 
       
APPLICANT:  Dallas City Council 
  Represented by Edwin P. Voss, Jr. 
  
REQUEST:  
 

• A request is made for the Board of Adjustment to establish a compliance date for a 
nonconforming car wash use (Jim’s Car Wash) on the subject site.  

 
FACTORS TO CONSIDER IN DETERMINING A REASONABLE AMORITIZATION 
PERIOD: 
 
The following factors must be considered by the board in determining a reasonable 
amortization period: 

(aa)  The owner's capital investment in structures, fixed equipment, and other assets 
(excluding inventory and other assets that may be feasibly transferred to 
another site) on the property before the time the use became nonconforming. 

(bb)  Any costs that are directly attributable to the establishment of a compliance 
date, including demolition expenses, relocation expenses, termination of 
leases, and discharge of mortgages. 

(cc)  Any return on investment since inception of the use, including net income and 
depreciation. 

(dd)  The anticipated annual recovery of investment, including net income and 
depreciation. 

 
BACKGROUND INFORMATION: 
 
Zoning:      
 

Site: PD 595 (CC) (Tract 4) (Planned Development, Community Commercial) 
North: PD 595 (CC) (Planned Development, Community Commercial) 
South: PD 595 (CC) (Planned Development, Community Commercial) 
East: PD 595 (R-5(A)) (Planned Development, Single family residential) 
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West: PD 595 (CC) (Planned Development, Community Commercial) 
 
 

Land Use:  
 

 
The site is currently developed with a nonconforming car wash use.  The areas to the 
north, south, and west appear to be mostly developed with retail uses; the area to the 
east appears to be a mix of vacant lots and residential uses. 
 
 
Zoning/BDA History:   
 
1.  Resolution No. 18-1529 On October 24, 2018, the City Council 

passed a resolution that requested that the 
Board of Adjustment authorize compliance 
proceedings for Jim’s Car Wash located at 
2702 Martin Luther King Jr Boulevard.  

 
 
GENERAL FACTS: 
 

• Property address of the nonconforming use:  2702 Martin Luther King Jr. Boulevard: 
car wash use (Jim’s Car Wash). 

• Reason the use is classified as nonconforming:  On December 12, 2012, the City 
Council amended PD 595 in several respects, one of which was to remove “car 
wash” use from the list of allowed uses in the CC Community Commercial 
Subdistrict.  

• Date that use became nonconforming: December 12, 2012.  

• City records indicate that a certificate of occupancy number 0308291071 was issued 
on September 8, 2003 for a “(6412) car wash”, DBA: Jim’s Car Wash, at 2702 Martin 
Luther King Jr Boulevard to owner Freddy K Davanport (sic). 

• The subject site is zoned PD 595, (CC)(Tract 4) that does not permit a “car wash” 
use. 

• The Dallas Development Code states that a nonconforming use is a use that does 
not conform to the use regulations of this chapter, but was lawfully established under 
the regulations in force at the beginning of operation and has been in regular use 
since that time. 

• The record owner of the property with the nonconforming “car wash” use could 
eliminate its nonconforming use status by obtaining a change in zoning to allow the 
use. 

• The record owner of the property could transition the use on the site from “car wash” 
to any use that is permitted in the site’s PD 595 (CC)(Tract 4) zoning classification. 

• The Board of Adjustment Panel B determined at their March 20, 2019 public hearing, 
that based on the evidence and testimony presented to them, that continued 
operation of the nonconforming “ car wash” use would have an adverse effect on 
nearby properties. 
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• All information submitted by the applicant and the owner of the nonconforming use 
related to whether continued operation of the nonconforming “car wash” use would 
have an adverse effect on nearby properties has been retained in the case file and is 
available for review upon request.  

• On April 2, 2019, a subpoena duces tecum and interrogatories was delivered to the 
attorney who agreed to accept service on behalf of the property owner on this matter 
(Freddy Davenport). The subpoena provided notice of the Board of Adjustment 
Panel B June 19, 2019 hearing, and the May 10, 2019 day in which to supply 
answers to the interrogatories to the Board of Adjustment Administrator. 

• The purpose of the June 19, 2019 hearing on this matter will be to provide a 
compliance date for the nonconforming use under a plan whereby the owner's actual 
investment in the use before the time that the use became nonconforming can be 
amortized within a definite time period. 

• The following factors must be considered by the board in determining a reasonable 
amortization period: 
(aa) The owner's capital investment in structures, fixed equipment, and other assets 

(excluding inventory and other assets that may be feasibly transferred to another 
site) on the property before the time the use became nonconforming. 

(bb) Any costs that are directly attributable to the establishment of a compliance 
date, including demolition expenses, relocation expenses, termination of leases, 
and discharge of mortgages. 

(cc) Any return on investment since inception of the use, including net income and 
depreciation. 

(dd) The anticipated annual recovery of investment, including net income and 
depreciation. 

• The Dallas Development Code provides the following: 
(E) Compliance requirement.  If the board establishes a compliance date for a 

nonconforming use, the use must cease operations on that date and it may not 
operate thereafter unless it becomes a conforming use. 

(F) For purposes of this paragraph, "owner" means the owner of the nonconforming 
use at the time of the board's determination of a compliance date for the 
nonconforming use. 

• On June 10, 2019, the applicant’s representative submitted additional materials 
electronically (“Applicant’s Materials for Compliance Date Hearing on June 19, 
2019”) to the Board Administrator and to the attorney representing the record owner 
of the nonconforming use that are included as part of this case report. 

 
DALLAS DEVELOPMENT CODE SECTION 51A-4.704 - COMPLIANCE 
REGULATIONS FOR NONCONFORMING USES:   
 
(a) Compliance regulations for nonconforming uses.  It is the declared purpose of 
this subsection that nonconforming uses be eliminated and be required to comply with 
the regulations of the Dallas Development Code, having due regard for the property 
rights of the persons affected, the public welfare, and the character of the surrounding 
area. 

(1)  Amortization of nonconforming uses. 
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 (A)  Request to establish compliance date.  The city council may 
request that the board of adjustment consider establishing a compliance date for a 
nonconforming use.  In addition, any person who resides or owns real property in the 
city may request that the board consider establishing a compliance date for a 
nonconforming use.  Upon receiving such a request, the board shall hold a public 
hearing to determine whether continued operation of the nonconforming use will have 
an adverse effect on nearby properties. If, based on the evidence presented at the 
public hearing, the board determines that continued operation of the use will have an 
adverse effect on nearby properties, it shall proceed to establish a compliance date for 
the nonconforming use; otherwise, it shall not.  
 (B)  Factors to be considered.  The board shall consider the following 
factors when determining whether continued operation of the nonconforming use will 
have an adverse effect on nearby properties: 

(i)   The character of the surrounding neighborhood. 
(ii)  The degree of incompatibility of the use with the zoning 

district in which it is located. 
(iii) The manner in which the use is being conducted. 
(iv) The hours of operation of the use. 
(v) The extent to which continued operation of the use may 

threaten public health or safety. 
(vi) The environmental impacts of the use's operation, including 

but not limited to the impacts of noise, glare, dust, and odor. 
(vii) The extent to which public disturbances may be created or 

perpetuated by continued operation of the use. 
(viii) The extent to which traffic or parking problems may be 

created or perpetuated by continued operation of the use. 
(ix) Any other factors relevant to the issue of whether continued 

operation of the use will adversely affect nearby properties. 
  (C)  Finality of decision.     A decision by the board to grant a request to 
establish a compliance date is not a final decision and cannot be immediately 
appealed.  A decision by the board to deny a request to establish a compliance date is 
final unless appealed to state court within 10 days in accordance with Chapter 211 of 
the Local Government Code. 

   (D)   Determination of amortization period. 
(i) If the board determines that continued operation of the 

nonconforming use will have an adverse effect on nearby properties, it shall, in 
accordance with the law, provide a compliance date for the nonconforming use under a 
plan whereby the owner's actual investment in the use before the time that the use 
became nonconforming can be amortized within a definite time period. 

(ii) The following factors must be considered by the board in 
determining a reasonable amortization period: 

 
(aa) The owner's capital investment in structures, fixed 

equipment, and other assets (excluding inventory and other assets that may be feasibly 
transferred to another site) on the property before the time the use became 
nonconforming. 
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(bb) Any costs that are directly attributable to the 
establishment of a compliance date, including demolition expenses, relocation 
expenses, termination of leases, and discharge of mortgages. 

(cc) Any return on investment since inception of the use, 
including net income and depreciation. 

(dd) The anticipated annual recovery of investment, 
including net income and depreciation. 

(E)  Compliance requirement.  If the board establishes a compliance 
date for a nonconforming use, the use must cease operations on that date and it may 
not operate thereafter unless it becomes a conforming use. 

(F) For purposes of this paragraph, "owner" means the owner of the 
nonconforming use at the time of the board's determination of a compliance date for the 
nonconforming use. 
  
 
Timeline:   

 

January 11, 2019:  The applicant submitted an “Application/Appeal to the Board of 
Adjustment” and related documents which have been included as 
part of this case report.  

 
January 17, 2019:  The Board of Adjustment Secretary randomly assigned this case to 

Board of Adjustment Panel B.  
 
January 17, 2019:  The Board Administrator wrote/sent the record owner of the 

property (Freddy Davenport) a letter (with a copy to the applicant’s 
representative, Edwin P. Voss) that informed him that a Board of 
Adjustment case had been filed against the nonconforming “outside 
sales” use on the property. The letter included following enclosures:  
1. A copy of the Board of Adjustment application and related 

materials submitted in conjunction with the application by the 
applicant or by the city staff. 

2. A copy of the section of the Dallas Development Code that 
describes the Board of Adjustment (Section 51A-3.102). 

3. A copy of the section of the Dallas Development Code that 
provides the definition of “nonconforming use” (Section 51A-
2.102 (90)).  

4. A copy of the section of the Dallas Development Code that 
provides provisions for “nonconforming uses and structures” 
(Section 51A-4.704).  

5. A copy of the section of the Dallas Development Code that 
describes the Board of Adjustment hearing procedures (Section 
51A-4.703). 

6. A copy of the City of Dallas Board of Adjustment Working Rules 
of Procedures. 

7. A copy of the hearing procedures for board of adjustment 
amortization of a nonconforming use. 
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The letter noted that the request was scheduled to be heard by 
Board of Adjustment Panel B at a public hearing on Wednesday, 
March 20, 2019, Dallas City Hall, L1 Conference Center 
Auditorium, 1500 Marilla Street, 1:00 p.m., that staff will brief the 
board on this matter prior to the public hearing on the morning of 
the same day, in the same room of Dallas City Hall, that the briefing 
was an open meeting which he/she was welcome to attend; that his 
attendance at this briefing/public hearing was strongly encouraged; 
and that notification signs posted by the City should remain on the 
property in the approximate locations posted by the director; and 
that if there was any information that he/she would like to have 
incorporated into the board’s docket, please submit this information 
to him at steve.long@dallascityhall.com, no later than 1 p.m., 
Friday, March 8th. 

 
January 17, 2019:  The Board Administrator emailed the applicant’s representative the 

following information:  
1. The submitted application materials. 
2.  A copy of the section from the Dallas Development Code that 

describes the Board of Adjustment (Section 51A-3.102). 
3.  A copy of the City of Dallas Board of Adjustment Working Rules 

of Procedure. 
4. A copy of the section of the Dallas Development Code that 

provides the definition of “nonconforming use” (Section 51A-
2.102 (90)). 

5. A copy of the section of the Dallas Development Code that 
describes the Board of Adjustment hearing procedures (Section 
51A-4.703). 

6. The standard as to how the board is able to consider/grant a 
request to establish a compliance date for a nonconforming use 
(Section 51A-4.703(a)(1)(A)). 

7.  A copy of the procedure for board of adjustment amortization of 
a nonconforming use. 

8. A document that provides the public hearing date and other 
deadlines for submittal of additional information to staff/the 
board beyond what is included in the attached application 
materials, noting that no staff recommendation will be made on 
your application to the board.  

9.  The board’s rule pertaining to documentary evidence.  
The Board Administrator requested that the applicant’s 
representative review the attached application materials to make 
sure they were complete and the Building Official’s Report/second 
page of the application; and that he contact the Building Inspection 
Senior Plans Examiners/Development Code Specialist at 214/948-
4618 no later than noon, Wednesday, February 27th with regard 
to any amendment to the Building Official’s report that he felt was 
necessary to address the issue at hand. 
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January 30, 2019:  The Board Administrator emailed the applicant’s representative one 
additional piece of information that he had intended to include in his 
January 17th email that being the board’s rule pertaining to 
documentary evidence.  
 

March 5, 2019:  The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the March 
public hearings. Review team members in attendance included: the 
Sustainable Development and Construction Assistant Director, the 
Board of Adjustment Chief Planner/Board Administrator, the Chief 
Arborist, the Building Inspection Senior Plans 
Examiner/Development Code Specialist, the Sustainable 
Development and Construction Senior Engineer, the Sustainable 
Development and Construction Department Board of Adjustment 
Senior Planner, and the Assistant City Attorney to the Board. 
 

March 8, 2019:  The applicant’s representative submitted “Applicant’s Additional 
Materials” concerning BDA189-031 electronically and in paper 
form, which notebooks included a computer disk and flash-drive of 
videos referenced in Tab 12. 

 
March 11, 2019:  The attorney representing the record owner of the nonconforming 

use on the subject site submitted a “response” and “some 
documentation that we will discuss at the March 20, 2019 hearing”. 

 
March 20, 2019: The Board of Adjustment Panel B conducted a public hearing on 

this application and determined that based on the evidence and 
testimony presented to them, that continued operation of the 
nonconforming use would have an adverse effect on nearby 
properties. 

 
April 2, 2019:  A subpoena duces tecum and interrogatories to the was delivered 

to the attorney who agreed to accept service on behalf of the 
property owner on this matter (Freddy Davenport). The subpoena 
provided notice of the Board of Adjustment Panel B June 19, 2019 
hearing, and the May 10, 2019 day in which to supply answers to 
the interrogatories to the Board of Adjustment Administrator). 

 
June 4, 2019: The Board of Adjustment staff review team meeting was held 

regarding this request and the others scheduled for the June public 
hearings. Review team members in attendance included: the 
Sustainable Development and Construction Assistant Director, the 
Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Sustainable Development and Construction Department 
Conservation District Chief Planner, the Building Inspection Senior 
Plans Examiner/Development Code Specialist, and the Assistant 
City Attorney to the Board. 
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No review comment sheets were submitted in conjunction with this 
application. 

 
June 10, 2019:  The applicant’s representative submitted additional materials 

electronically (“Applicant’s Materials for Compliance Date Hearing 
on June 19, 2019”) to the Board Administrator and to the attorney 
representing the record owner of the nonconforming use that are 
included as part of this case report. 
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Bnovru Ec HoFMEISTER, L.L.P.

EDwrN P. Voss,JR.
Board Certified'

CivilAppellate Law
Texas Board of Legal Specialization

(214) 747-673s
evoss@bhlarv.net

June 10,2019

Mr. Steve Long, Chief Planner
City of Dallas, Current Planning Division
Sustainable Development and Construction
1500 Marilla Street, 5BN
Dallas, Texas 75201

Edwin P. Voss, Jr.

740 East Campbell Road
Suite 800
Richardson, Texas 75081

Telephone: (214) 747- 6100

Telecopier: (214) 747-6111
www.bhlaw.net

Via Electronic Mail to
steve.lons@dallascitvhall.com

BDAl89-031, Property at2702 Martin Luther King Jr., Blvd., Dallas, Texas

Applicant's Materials for Compliance Date Hearing on June 19,2019

Dear Mr. Long:

Enclosed please find the Applicant's Additional Materials concerning the above-

referenced matter. I will be providing you ten (10) notebooks of these materials in paper form.

The documents have been marked CITY 336 thru CITY 552.

Thank you for your attention to this matter.

Yours very

Re

ør7
Attorney for the Dallas City Council and

City of Dallas

EPV:/nr
Enclosures
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BDA 189-31
Compliance Proceedings for Nonconforming Use

Dallas ZoningBoard of Adjustment, Panel B

Jim's Car'Wash r2702 Martin Luther King Jr., Blvd., Dallaso Texas TSZls

INDEX OF' APPLICANT'S MATERIALS FOR
JUNE 19. 2019. COMPLIANCE DATE HEARING

TAB I: Correspondence dated March 25,2019 from Steve Long
to Edwin P. Voss, Jr., Esq. regarding Report of
Board' s Decision, with attachments

TAB 2: Board of Adjustment, Panel B, Public Hearing Minutes
for Compliance Proceedings held March 20,2019

TAB 3: Affrdavit of Debbie Lynch and transcription of
Board of Adjustment's Compliance Public Hearing
held March 20,2019

TAB 4: April2,20l9 Letter to Warren V. Norred, Esq.
serving Subpoena Duces Tecum and Interrogatories
directed to owner, Freddy Davenport, dlbla Jim's
Car'Wash, requiring sworn responses

TAB 5: May 1 1,2019 Email from Warren V. Norred, Esq.,
attaching Norred's letter dated May 10, 2019 to
Steve Long, serving unsworn responses of Freddy
Davenport, and follow-up emails

TAB 6: April 1 1,2019 Email from Steve Long to Warren
V. Norred, Esq., scheduling hearing to establish a
compliance date for the nonconforming property on
June 19,2019

TAB 7: Ordinance Requirements

TAB 8: Memorandum to Honorable Chair and Members of
the Dallas ZoningBoard of Adjustment, Panel B, by
Edwin P. Voss, Jr., Esq., dated June 10, 2019

TAB 9: Expert Report regarding Jim's Car V/ash by Scott
D. Hakala, Ph.D.

TAB 10: DCAD Response to Public Record Information
Request for 2702 Martin Luther King, Jr. Blvd.
property tax records for years 1994 through2Dl2

TAB I 1: Proposed motion for Board's consideration

INDEX OF APPLICANT'S MATERIALS FOR COMPLIANCE DATE HEARING - Page I of I
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City of Dallas
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March 25,2019

Edwin P. Voss, Jr.
740 E. Campbell, Suite 800
Richardson, TX 75081

Re: BDA189-031(SL), Property at 2702 Martin Luther King Jr. Boulevard

Dear Mr. Voss:

The Board of Adjustment Panel B, at its public hearing held on Wednesday, March 20,
2019, granted the request to establish a compliance date for the nonconforming use
located at2702 Martin Luther King Jr. Boulevard.

Should you have any further questions regarding the Board's action, please contact me
at 1 4) 670-4666

Long, Chief Planner
Board of Adjustment
Sustainable Development and Construction

c: Ben Collins, Code Enforcement, 3112 Canton, Room 100
Charles Trammell, Bldg. lnspection, S20 E. Jefferson #105

SUSTAINABLE DEVELOPMENT AND CONSTRUCTION CITY HALL DALLAS, TEXAS 7520'I TELEPHONE214-670-4127
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City of Dallas

APPLICATION/APPEAL TO THE BOARD OF ADJUSTMENT

Data Relative to Subject Property:

Locatlon address:

Date: -/
s7.ç

ZoningDistrict: Th,* 4

o.sn(ke)Census Tract: 2o7 ,æLotNo.: l-ê
Street Frontage (in

z
BlockNo.:

F""Ð'l)-_{5O:-

Acreage:

5)

To the Honorable Board of Adjustment:

Owner of Property (per Warranty Deed) 2
Applicant: bnlloç C1"â,*¡,å( Telephone:

/
Zip Code: 792øl

?-.¿-i* P. VasS, 4. relephone: 2( tt -IY+- á{ æ

E,

Mailing Address

E-mail Address:

Represented by:

Mailing Address:

E-mail Address:

code: it5O8l

evosl @vLlau. )\rrÊ

Affrrm that an appeal has been made for a Variance _ , or Special Exception _ , of

Application is made to the Board of Adjustment, in accordance with the provisions of the Dallas
to appeal for the

a.

Note to Applicant: If the appeal requested in this application is granted by the Board of Adjustment, a
permit must be applied for within 180 days of the date of the frnal action of the Board, unless the Board
specifically grants a longer period.

Affidavit

Before me the undersigned on this day personally appeared 5laz> P. Vess . fr.
(Affiant/Applicant's name printed)

who on (his/her) oath certifies that the above statements are true and correct to his/her best
knowledge
property.

and that he/she is the owner/or principal/or authorized representative of the subject

Subscribed and swom to before me this

Respectfully submitted
(Affrant/Applicant's

&o/q

DEBRARLY}'¡EH

MY COlvlillls$loN EXPIRES

J.nürygl,2019

(Rev. 08-01-l 1)

/ûú^v of

in and , Texas

CITY 3383 - 15
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Building Official's Report

Dallas City Council Resolution 18-1529

ED VOSS

to require compliance of a nonconforming use

2702Marlin Luther King Jr. Blvd
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I hereby certify that

represented bY

did submit a request

at

BDA189-031. Application of Dallas City Council Resolution 18-1529 represented by ED
VOSS to require compliance of a nonconforming use at27012 Martin Luther King Jr. Blvd
This property is more fully described as Lots 1-6, Block 2111290, and is zoned PD 595
(CC) (Tract 4), which limits the legal uses in q zoning district. The applicant proposes to
iequest that the Board establish a compliancè date for a nonconforming retail car wash
use.

Sincerely,

,n

. :.1, ":"

''l; 
'ri-'¡: a' t

.... i.' :.:;,,.: i
CITY 3393 - 16
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BOARD OF ADJUSTMENT, PANEL B
PUBLIC HEARING MINUTES

DALLAS CITY HALL COUNCIL CHAMBERS
WEDNESDAY, March 20, 2019

MEMBERS PRESENT AT BRIEFING Scott Hounsel, Chair, Marla Beikman,
regular member, Rodney Milliken,
regular member, Joanna Hampton,
regular member and Philip Sahuc,
alternate member

MEMBERS ABSENT FROM BRIEFING: No one

MEMBERS PRESENT AT HEARING: Scott Hounsel, Chair, Marla Beikman,
regular member, Rodney Milliken,
regular member, Joanna Hampton,
regular member and Philip Sahuc,
alternate member

MEMBERS ABSENT FROM HEARING No one

STAFF PRESENT AT BRIEFING Steve Long, Chief Planner/Board
Administrator, Theresa Pham, Asst. City
Attorney, Charles Trammell,
Development Code Specialist, Oscar
Aguilera, Senior Planner, Elaine Hill,
Board Secretary, and Phil Envin, Chief
Arborist

SÏAFF PRESENT AT HEARING Steve Long, Chief Planner/Board
Administrator, Theresa Pham, Asst. City
Attorney, Charles Trammell,
Development Code Specialist, Oscar
Aguilera, Senior Planner, Elaine Hill,
Board Secretary, and Phil Erwin, Chief
Arborist

***** **** * ************ *** ************************* **** !k*** * **** ******** rr** ************* **** *** * **

11:00 A.M. The Board of Adjustment staff conducted a briefing on the Board of
Adjustment's March 20, 2019 docket.

BOARD OF ADJUSTMENT ACTION March 20 ,2019

1:06 P.M.
The Chairperson stated that no action of the Board of Adjustment shall set a precedent.
Each case must be decided upon its own merits and circumstances, unless othenvise
indicated, each use is presumed to be a legal use. Each appeal must necessarily stand
upon the facts and testimony presented before the Board of Adjustment at this public
hearing, as well as the Board's inspection of the property.

I
03-20-19 minutes
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MISCELLANEOUS ITEM NO. 1

To approve the Board of Adjustment Panel B February 20, 2019 public hearing
minutes.

BOARD OF ADJUSTMENT ACTION: March 20,2019

MOTION: None

The minutes were approved.

* ** ***** * * ********** ******* ********************* **** ******** ** *************** ** ** **** ********* ** *

******** ** **** ******** * ********tr********** **** **** ** ***** ** **** ***** ****** * *** ****** ** ** *** ******

FILENUMBER: BDA189-028(OA)

BUILDING OFFICIAL'S REPORT: Application of Jim Moll, represented by Kori Haug,
for a special exception to the landscape regulations at 2328 W. lllinois Avenue, This
property is more fully described as Tract 29, Block 2116026, and is zoned CR, which
requires mandatory landscaping. The applicant proposes to construct and/or maintain a
structure and provide an alternate landscape plan, which will require a special
exception to the landscape regulations.

LOCATION: 2328W.lllinoisAvenue

APPLICANT: Jim Moll
Represented by Kori Haug

REQUEST:

A request for a special exception to the landscape regulations is made to replace the
existing restaurant with drive-in or drive-through structure on the site, and not fully meet
the landscape regulations, more specifically, to not meet the required street buffer zone
or interior zone requirements.

STANDARD FOR A SPECIAL EXCEPTION TO THE LANDSCAPE AND TREE
PRESERVATION REGU LATIONS :

Ïhe board may grant a special exception to the landscape and tree preservation
regulations of this article upon making a special finding from the evidence presented
that:
(1) strict compliance with the requirements of this article will unreasonably burden the

use of the property;
(2)the special exception will not adversely affect neighboring property; and
(3) the requirements are not imposed by a site-specific landscape plan approved by the

city plan commission or city council.

2
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ln determining whether to grant a special exception, the Board shall consider the
following factors:
. the extent to which there is residential adjacency;
. the topography of the site;
. the extent to which landscaping exists for which no credit is given under this article;

and
. the extent to which other existing or proposed amenities will compensate for the

reduction of landscaping.

STAFF RECOMMENDATION

Approval, subject to the following condition:
. Compliance with the submitted alternate landscape plan is required

Rationale:
. The Chief Arborist recommends approval of the alternative landscape plan on the

basis that full compliance with the requirements of Article X will unreasonably
burden the use of the property and that the special exception would not have a
negative effect on neighboring properties.

BACKGROUN D INFORMATION

Zoning:

Site:
North:
South
East:
West:

CR (Community retail)
CR (Community retail)
CR (Community retail)
CR (Community retail)
CR (Community retail)

Land Use:

The subject site is currently developed with a restaurant with drive-in or drive-through
service. The areas to the north, south, east, and west are developed with and retail
USCS,

Zoninq/BDA Historv:

There has not been any recent related board or zoning cases recorded either on or in
the immediate vicinity of the subject site.

GEN ERAL FACTS/STAFF ANALYSIS

This request for a special exception to the landscape regulations focuses on
replacing the restaurant with drive-in or drive-through structure on the site, and not
fully meeting the landscape regulations, more specifically, not providing the required
site trees, street trees and landscape design requirements.

a

3
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a

a

a

ïhe Dallas Development Code requires full compliance with the landscape
regulations when nonpermeable coverage on a lot or tract is increased by more than
2,000 square feet, or when work on an application is made for a building permit for
construction work that increases the number of stories in a building on the lot, or
increases by more than 35 percent or 10,000 square feet, whichever is less, the
combined floor areas of all buildings on the lot within a 24-month period.
The City of Dallas Chief Arborist submitted a memo regarding the applicant's
request (see Attachment A).
The Chief Arborist's memo states the following with regard to "request":

The applicant is requesting a special exception to the landscaping regulations of
Article X (2018). The alternative landscape plan is for new construction of a
restaurant to replace the original structure existing from before 1986 landscape
regulations. The project is an upgrade from the original structure with a
renovation of the same lot area to continue its initial use.

The Chief Arborist's memo states the following with regard to "provision":
Ïhe new construction of new floor area on the commercial lot requires the site to
be in compliance with current landscape regulations, However, the conditions for
parking and maneuvering are changing minimally and the floor area of the new
structure is somewhat reduced from the original dimensions. The alternative
landscape plan provides landscaping in the scarce space made available under
the specific limited conditions for available landscape area and due to conflicts
with visibility triangles and existing utilities. The existing public right-of-way will
be retained in its current function except the drive entry on lllinois Avenue will be
closed and a screening hedge will be provided across the north frontage, The
overall landscape conditions will be upgraded from their current provision,

The Chief Arborist's memo states the following with regard to "deficiencies":
The plan does not comply with any of the minimum requirements of Article X for
street buffer zone or the interior zone. lt does provide for foundation planting as
a landscape design option. No screening is provided along Hampton Road due
to restricted space. A screening fence is not recommended due to the limited
public walk space which could create a pedestrian public safety concern from the
bus stop to the street corner.

The Chief Arborist recommends approval of the alternative landscape plan on the
basis that full compliance with the requirements of Article X will unreasonably
burden the use of the property and that the special exception would not have a
negative effect on neighboring properties,
The applicant has the burden of proof in establishing the following:

Strict compliance with the requirements of the landscape regulations of the
Dallas Development Code will unreasonably burden the use of the property and
the special exception will not adversely affect neighboring property.

lf the Board were to grant this request and impose the submitted alternate
landscape plan as a condition to the request, the applicant would be provided
exception from fully meeting the street buffer zone or interior zone requirements on
the subject site.

a

a

a

a
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JanuaryB,2019: The applicant submitted an "Application/Appeal to the Board of
Adjustment" and related documents which have been included as
part of this case report,

February 12,2019: The Board of Adjustment Secretary randomly assigned this case to
Board of Adjustment Panel B.

February 13,2019: The Development and Construction Department Board of
Adjustment Senior Planner emailed the applicant the following
information:
. an attachment that provided the public hearing date and panel

that will consider the application; the FebruaU 27tn deadline to
submit additional evidence for staff to factor into their analysis;
and the March Bth deadline to submit additional evidence to be
incorporated into the Board's docket materials;

. the criteria/standard that the board will use in their decision to
approve or deny the request; and

. the Board of Adjustment Working Rules of Procedure pertaining
to documentary evidence.

March 5,2019: The Board of Adjustment staff review team meeting was held
regarding this request and the others scheduled for the March
public hearings. Review team members in attendance included: the
Sustainable Development and Construction Assistant Director, the
Board of Adjustment Chief Planner/Board Administrator, the Chief
Arborist, the Building lnspection Senior Plans
Examiner/Development Code Specialist, the Sustainable
Development and Construction Senior Engineer, the Sustainable
Development and Construction Department Board of Adjustment
Senior Planner, and the Assistant City Attorney to the Board,

March 7,2019 The City of Dallas Chief Arborist submitted a memo regarding the
applicant's revised landscape plan (see Attachment A).

BOARD OF ADJUSTMENT ACTION: March 20 ,2019

APPEARING IN FAVOR: No one

No oneAPPEARING IN OPPOSITION:

MOTION: Beikman

I move that the Board of Adjustment, in Appeal No. BDA 189-028, on application of Jim
Moll, represented by Kori Haug, grant the request of this applicant for a special
exception to the landscape regulations contained in the Dallas Development Code, as
amended, because our evaluation of the property and the testimony shows that this
special exception will not adversely affect neighboring property.

5
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I further move that the following condition be imposed to further the purpose and intent
of the Dallas Development Code:

. Compliance with the submitted alternate landscape plan is required

SECONDED: Hampton
AYES: 5 - Hounsel, Beikman, Sahuc, Hampton, Milliken
NAYS: O

MOTION PASSED: 5 - 0 (unanimously)

*** ***************** ***** ******************* *{r ** **** **** ************ **** ***** **** **** *** ** ****** ** **

FILE NUMBER: BDA189-029(SL)

BUILDING OFFICIAL'S REPORT: Application of Kathryn Rodgers, represented by
Pedro Tucker, for a variance to the front yard setback regulations at 810 N. Clinton
Avenue. This property is more fully described as Lot C, block 6/3460, and is zoned CD
1 (Subarea 1), which requires a front yard setback of 25 feet. The applicant proposes to
construct and/or maintain a structure and provide a 7-foot 4 inch front yard setback,
which will require a 17 foot B inch variance to the front yard setback regulations.

LOCATION: 810 N. Clinton Avenue

APPLICANT: Kathryn Rodgers
Represented by Pedro Tucker

REQUEST:

A request for a variance to the front yard setback regulations of 17' B" is made to
construct and maintain a porch addition structure to a 1920's single family
home/nonconforming structure, to be located 7'4" ftom the site's front property line or
17' 8" into the 25 front yard setback.

STANDARD FOR A VARIANCE:

Section 51(A)-3.102(dX10) of the Dallas Development Code specifies that the board
has the power to grant variances from the front yard, side yard, rear yard, lot width, lot
depth, lot coverage, floor area for structures accessory to single family uses, height,
minimum sidewalks, off-street parking or off-street loading, or landscape regulations
provided that the variance is:
(A) not contrary to the public interest when, owing to special conditions, a literal

enforcement of this chapter would result in unnecessary hardship, and so that the
spirit of the ordinance will be observed, and substantialjustice done;

(B) necessary to permit development of a specific parcel of land that differs from other
parcels of land by being of such a restrictive area, shape, or slope, that it cannot be
developed in a manner commensurate with the development upon other parcels of
land with the same zoning; and
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(C) not granted to relieve a self-created or personal hardship, nor for financial reasons
only, nor to permit any person a privilege in developing a parcel of land not
permitted by this chapter to other parcels of land with the same zoning.

STAFF RECOMMENDATION

Approval, subject to the following condition:
. Compliance with the submitted site plan is required.

Rationale:
. Staff concluded that the variance should be granted because of the irregular shape

and restrictive area of the subject site. Furthermore, the applicant had substantiated
how these features preclude the lot from being developed in a manner
commensurate with the development upon other parcels of land with the same CD 1

zoning by submitting a list of 10 other properties in the zoning district where the
average total area is approximately 1,850 square feet - slightly larger than that was
is proposed to be on the total square footage on site at approximately 1,700 square
feet.

o Granting the variance would not be contrary to public interest given that the
structure that the applicant seeks variance is an approximately g0 square foot porch
addition structure that would align with the existing nonconforming structure on the
site built in the 1920's.

BACKGROUN D IN FORMATION

Zoninq:

Site:
North:
South
East:
West:

Subarea 1

Subarea 1

Subarea 3
Subarea 1

Subarea 1

CD
CD
CD
CD
CD

1

1

1

1

1

)(Conservation
) (Conservation

) (Conservation
) (Conservation

) (Conservation

District)
District)
District)
District)
District)

Land Use

The subject site is developed with a single family home. The area to the north, east,
west are developed with single family uses; and the area to the south is developed with
multifamily uses.
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Zoninq/BDA Historv

1. BDA167-119, Property 810 N.
Clinton Avenue (the subject site)

On November 15, 2017, the Board of
Adjustment Panel B granted a request for
a variance to the front yard setback
regulations of 17' 2" and imposed the
submitted site plan as a condition to the
request.
The case report stated that the request
was made to construct and maintain a
porch addition structure to a 1920's single
family home/nonconforming structure, to
be located 7' 10" from the site's front
property line or 17' 2' into the 25' front
yard setback.
(On November 14, 2018, the Board of
Adjustment Panel B granted the
applicant's request to waive the two-year
limitation on a final decision reached on
this application which allowed him to re-
file a new application for a variance to the
front yard setback regulations on this site.

a

GENERAL FACTS/STAFF ANALYSIS:

The request for a variance to the front yard setback regulations of 17'8" focuses on
constructing and maintaining an approximately 90 square foot porch addition
structure to a one-story single family home structure constructed (according to
DCAD) in 1921, to be located 7' 4" from the site's front property line or 17'8" into the
25' front yard setback.
This request is essentially made for the same request granted by the Board in 2017
but to increase the variance by merely 6". ln November of 2017, the Board of
Adjustment Panel B granted a request for a variance to the front yard setback
regulations of 17' 2" fot a similar porch structure, however the applicant is returning
because the porch that was never added to the home is 6" closer to the front
property line thatwhatwas shown on the applicant's proposal in 2017. BDA167-119
was an application made and granted for a porch addition structure that was to be
located 7' 10' from the site's front property line or 17' 2" into the 25' front yard
setback.
The subject site is zoned CD 1 (Subarea 1) which requires a minimum 25' front yard
setback and minimum 5' side and rear yard setbacks for residential uses.
Ïhe subject site is an irregular-shaped property that has a 25' front yard setback and
a 5'side yard setback.
The submitted site plan denotes the footprint of a "one story frame" and garage
structures along with a representation of the footprint of the proposed porch
structure that are located within the 25' front yard setback.

a

a

a

a

B
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o

o

a

a

a

According to DCAD records, the "main improvement" for property addressed at 8'10
N. Clinton Avenue is structure built in 1921 with 1,554 square feet of living/total
area, and that "additional improvements" is a 432 square foot detached garage.
While the existing single family home and garage structures are located in the 25'
front yard setback, it is assumed that these structures are nonconforming structures
because records show that the main improvemenVstructures on this site were built
in the 1920's.
The code defines nonconforming structure as a structure that does not conform to
the regulations of the code, but which was lawfully constructed under the regulations
in force at the time of construction.
The code states that the right to rebuild a nonconforming structure ceases if the
structure is destroyed by the intentional act of the owner or the owner's agent.
The code states that a person may renovate, remodel, repair, rebuild, or enlarge a
nonconforming structure if the work does not cause the structure to become more
nonconforming as to the yard, lot, and space regulations.
Ïhe owner has informed staff that she has chosen to seek variance to the front yard
setback regulations for only the proposed addition, and not to remedy/address the
nonconforming aspect of the existing nonconforming structures in the front yard
setback.
All of the proposed approximately 90 square foot porch addition structure would be
located in the 25'front yard setback.
The subject site is flat, irregular in shape, and according to the submitted application
is 0.1768 acres (or approximately 7,400 square feet) in area. The site had been
zoned R-7.5(A) before the zoning changed to CD 1 in 19BB where lots are typically
7,500 square feet in area.
The applicant's representative submitted a document representing that the
proposed improvement will increase the total home area from approximately 1,550
square feet to approximately 1,650 square feet, and that the average total area of
10 other properties in CD 1 is 1,850 square feet.
ïhe applicant has the burden of proof in establishing the following:

That granting the variance to the front yard setback regulations will not be
contrary to the public interest when, owing to special conditions, a literal
enforcement of this chapter would result in unnecessary hardship, and so that
the spirit of the ordinance will be observed, and substantialjustice done.
The variance is necessary to permit development of the subject site that differs
from other parcels of land by being of such a restrictive area, shape, or slope,
that the subject site cannot be developed in a manner commensurate with the
development upon other parcels of land in districts with the same CD 1 (Subarea
1 ) zoning classification.
The variance would not be granted to relieve a self-created or personal hardship,
nor for financial reasons only, nor to permit any person a privilege in developing
this parcel of land (the subject site) not permitted by this chapter to other parcels
of land in districts with the same CD 1 (Subarea 1) zoning classification,

lf the Board were to grant the request, and impose the submitted site plan as a
condition, the structure in the front yard setback would be limited to what is shown
on this document- which in this case is a porch addition structure to be located 7' 4"
from the front property line or 17' 8" into the 25' front yard setback.

o

a

a

a

I

a
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o Note that the applicant is aware that granting the request for a variance to the front
yard setback regulations will not provide any relief to the existing nonconforming
structures in this setback since the applicant did not request that the Board consider
this aspect as part of this application, nor to any existing noncompliance on the
property with regard to fence standard regulations.

Timeline

January 8,2019: The applicant submitted an "Application/Appeal to the Board of
Adjustment" and related documents which have been included as
part of this case report.

February 12,2019 The Board of Adjustment Secretary assigned this case to Board of
Adjustment Panel B. This assignment was made in order to comply
with Section 9 (k) of the Board of Adjustment Working Rule of
Procedure that states, "lf a subsequent case is filed concerning the
same request, that case must be returned to the panel hearing the
previously filed case".

February 12,2019: The Board Administrator emailed the applicant's representative the
following information :

. an attachment that provided the public hearing date and panel
that will consider the application; the February 27th deadline to
submit additional evidence for staff to factor into their analysis;
and the March Bth deadline to submit additional evidence to be
incorporated into the Board's docket materials;

o the criteria/standard that the board will use in their decision to
approve or deny the request; and

. the Board of Adjustment Working Rules of Procedure pertaining
to documentary evidence,

March 5,2019 The Board of Adjustment staff review team meeting was held
regarding this request and the others scheduled for the March
public hearings. Review team members in attendance included: the
Sustainable Development and Construction Assistant Director, the
Board of Adjustment Chief Planner/Board Administrator, the Chief
Arborist, the Building lnspection Senior Plans
Examiner/Development Code Specialist, the Sustainable
Development and Construction Senior Engineer, the Sustainable
Development and Construction Department Board of Adjustment
Senior Planner, and the Assistant City Attorney to the Board,

While no review comment sheets with comments were submitted in
conjunction with this application, the Sustainable Development and
Construction Conservation District Chief Planner emailed the Board
Administrator on February 27, 2019 that he has "no issue" with
what is proposed,
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BOARD OF ADJUSTMENT ACTION: March 20 ,2019

APPEARING IN FAVOR:

APPEARING IN OPPOSITION

a

No one

No one

MOTION: Beikman

I move that the Board of Adjustment, in Appeal No. BDA 189-029, on application of
Kathryn Rodgers, represented by Pedro Tucker, grant the request of this applicant for a
variance to the front yard setback regulations contained in the Dallas Development
Code, as amended, because our evaluation of the property and the testimony shows
that this special exception will not adversely affect neighboring property.

I further move that the following condition be imposed to further the purpose and intent
of the Dallas Development Code:

Compliance with the submitted site plan is required.

SECONDED: Hampton
AYES: 5 - Hounsel, Beikman, Sahuc, Hampton, Milliken
NAYS: O

MOTIONPASSED: 5-0 (Unanimously)

* * **************** **** **** * **** ** * **** *** *** ** ** ** ***** * *** ********** ** ** ******** ** ******* ******** **

FILE NUMBER: BDA189-031(SL)

BUILDING OFFICIAL'S REPORT: Application of the Dallas City Council, represented
by Edwin P. Voss, Jr., to require compliance of a nonconforming use at 2702 Martin
Luther King Jr. Boulevard. This property is more fully described as Lots 1-6, Block
2111290, and is zoned PD 595 (CC) (Tract 4), which limits the legal uses in a zoning
district. The applicant proposes to request that the Board establish a compliance date
for a nonconforming retail car wash use.

LOCAT¡ON: 2702 Martin Luther King Jr. Boulevard

APPLICANT: Dallas City Council
Represented by Edwin P. Voss, Jr

REQUEST:

A request is made for the Board of Adjustment to establish a compliance date for a
nonconforming car wash use (Jim's Car Wash) on the subject site.

BACKGROUND

a

Zoning:

INFORMATION
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Site
North:
South
East:
West:

PD 595
PD 595
PD 595
PD 595
PD 595

(CC) (Tract 4) (Planned Development, Community Commercial)
(CC) (Planned Development, Community Commercial)
(CC) (Planned Development, Community Commercial)
(R-5(A)) (Planned Development, Single family residential)
(CC) (Planned Development, Community Commercial)

Land Use

The site is currently developed with a nonconforming car wash use. The areas to the
north, south, and west appear to be mostly developed with retail uses; the area to the
east appears to be a mix of vacant lots and residential uses.

Zoninq/BDA Historv:

1. Resolution No. 18-1529 On October 24, 2018, the City Council
passed a resolution that requested that the
Board of Adjustment authorize compliance
proceedings for Jim's Car Wash located at
2702ît|artin Luther King Jr Boulevard.

GENERAL FÁCTS

a Propertv address of the nonconformino use: 2702 Marlin Luther King Jr. Boulevard
car wash use (Jim's Car Wash),

. Reason the use is classified as nonconforminq: On December 12, 2012, the City
Council amended PD 595 in several respects, one of which was to remove "car
wash" use from the list of allowed uses in the CC Community Commercial
Subdistrict.

. Date that use became nonconforminq: December 12,2012.

. City records indicate that a certificate of occupancy number 0308291071 was issued
on September 8, 2003 for a "(6412) car wash", DBA: Jim's Car Wash, al 2702
Martin Luther King Jr Boulevard to owner Freddy K Davanport (sic).

. The subject site is zoned PD 595, (CC) (Tract 4) that does not permit a "car wash"
use.

. The Dallas Development Code states that a nonconforming use is a use that does
not conform to the use regulations of this chapter but was lawfully established under
the regulations in force at the beginning of operation and has been in regular use
since that time.

. The record owner of the property with the nonconforming "car wash" use could
eliminate its nonconforming use status by obtaining a change in zoning to allow the
use.

. The record owner of the property could transition the use on the site from "car wash"
to any use that is permitted in the site's PD 595 (CC)(Tract 4) zoning classification,

. ln a request for a compliance date for a nonconforming use, the applicant has the
burden of proof in establishing that the continued operation of the nonconforming
car wash use will have an adverse effect on nearby properties.
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a On March 20,2019, the board of adjustment shall hold a public hearing to determine
whether continued operation of the nonconforming car wash use will have an
adverse effect on nearby properties. The Dallas Development Code states that if,
based on the evidence presented at the public hearing, the board determines that
continued operation of this use will have an adverse effect on nearby properties, it
shall proceed to establish a compliance date for the nonconforming use (at a
subsequent public hearing); otherwise, it shall not.

DALLAS DEVELOPMENT CODE SECTION 51A.4,704 COMPLIANCE
REGULATIONS FOR NONCONFORMING USES

(a) Compliance req ulations for nonconforminq uses It is the declared purpose of
this subsection that nonconforming uses be eliminated and be required to comply with
the regulations of the Dallas Development Code, having due regard for the property
rights of the persons affected, the public welfare, and the character of the surrounding
area.

(1) Amortization of nonconforming uses.
(A) Request to establish compliance date. The city council may

request that the board of adjustment consider establishing a compliance date for a
nonconforming use. ln addition, any person who resides or owns real property in the
city may request that the board consider establishing a compliance date for a
nonconforming use. Upon receiving such a request, the board shall hold a public
hearing to determine whether continued operation of the nonconforming use will have
an adverse effect on nearby properties, lf, based on the evidence presented at the
public hearing, the board determines that continued operation of the use will have an
adverse effect on nearby properties, it shall proceed to establish a compliance date for
the nonconforming use; otherwise, it shall not.

(B) Factors to be considered. ïhe board shall consider the followin g

factors when determining whether continued operation of the nonconforming use will
have an adverse effect on nearby properties:

(i) The character of the surrounding neighborhood.
(ii) The degree of incompatibility of the use with the zoning

district in which it is located.
(ii¡) The manner in which the use is being conducted.
(iv) ïhe hours of operation of the use.
(v) The extent to which continued operation of the use may

threaten public health or safety.
(vi) The environmental impacts of the use's operation, including

but not limited to the impacts of noise, glare, dust, and odor.
(vii) The extent to which public disturbances may be created or

perpetuated by continued operation of the use.
(viii) The extent to which traffic or parking problems may be

created or perpetuated by continued operation of the use.
(ix) Any other factors relevant to the issue of whether continued

operation of the use will adversely affect nearby properties,
(C) Finality of decision. A decision by the board to grant a request to

establish a compliance date is not a final decision and cannot be immediately
appealed. A decision by the board to deny a request to establish a compliance date is
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final unless appealed to state court within 10 days in accordance with Chapter 211 of
the Local Government Code.

(D) Determination of amortization period,
(i) lf the board determines that continued operation of the

nonconforming use will have an adverse effect on nearby properties, it shall, in
accordance with the law, provide a compliance date for the nonconforming use under a
plan whereby the owner's actual investment in the use before the time that the use
became nonconforming can be amortized within a definite time period.

(ii) The following factors must be considered by the board in
determining a reasonable amortization period:

(aa) The owner's capital investment in structures, fixed
equipment, and other assets (excluding inventory and other assets that may be feasibly
transferred to another site) on the property before the time the use became
nonconforming.

(bb) Any costs that are directly attributable to the
establishment of a compliance date, including demolition expenses, relocation
expenses, termination of leases, and discharge of mortgages,

(cc) Any return on investment since inception of the use,
including net income and depreciation.

(dd) The anticipated annual recovery of investment,
including net income and depreciation.

(E) Compliance requirement. lf the board establishes a compliance
date for a nonconforming use, the use must cease operations on that date and it may
not operate thereafter unless it becomes a conforming use.

(F) For purposes of this paragraph, "owner" means the owner of the
nonconforming use at the time of the board's determination of a compliance date for the
nonconforming use.

Timeline:

January 11,2019 The applicant submitted an "Application/Appeal to the Board of
Adjustment" and related documents which have been included as
part of this case report.

The Board of Adjustment Secretary randomly assigned this case to
Board of Adjustment Panel B.

January 17,2019

January 17,2019 The Board Administrator wrote/sent the record owner of the
property (Freddy Davenport) a letter (with a copy to the applicant's
representative, Edwin P. Voss) that informed him that a Board of
Adjustment case had been filed against the nonconforming
"outside sales" use on the property. The letter included following
enclosures:
1. A copy of the Board of Adjustment application and related

materials submitted in conjunction with the application by the
applicant or by the city staff,

2. A copy of the section of the Dallas Development Code that
describes the Board of Adjustment (Section 514-3.102).
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January 17,2019

3. A copy of the section of the Dallas Development Code that
provides the definition of "nonconforming use" (Section 5'lA-
2.102 (e0)).

4. A copy of the section of the Dallas Development Code that
provides provisions for "nonconforming uses and structures"
(Section 51A-4.704).

5. A copy of the section of the Dallas Development Code that
describes the Board of Adjustment hearing procedures (Section
51A-4.703).

6. A copy of the City of Dallas Board of Adjustment Working Rules
of Procedures.

7. A copy of the hearing procedures for board of adjustment
amortization of a nonconforming use,

The letter noted that the request was scheduled to be heard by
Board of Adjustment Panel B at a public hearing on Wednesday,
March 20, 2019, Dallas City Hall, L1 Conference Center
Auditorium, 1500 Marilla Street, 1:00 p.m., that staff will brief the
board on this matter prior to the public hearing on the morning of
the same day, in the same room of Dallas City Hall, that the
briefing was an open meeting which he/she was welcome to attend;
that his attendance at this briefing/public hearing was strongly
encouraged; and that notification signs posted by the City should
remain on the property in the approximate locations posted by the
director; and that if there was any information that he/she would
like to have incorporated into the board's docket, please submit this
information to him at steve.lonq@dallascityhall.com, no later than 1

p.m,, Friday, March 8th.

The Board Administrator emailed the applicant's representative the
following information :

1. ïhe submitted application materials.
2. A copy of the section from the Dallas Development Code that

describes the Board of Adjustment (Section 51A-3.102).
3. A copy of the City of Dallas Board of Adjustment Working Rules

of Procedure.
4. A copy of the section of the Dallas Development Code that

provides the definition of "nonconforming use" (Section 51A-
2.102 (e0)).

5. A copy of the section of the Dallas Development Code that
describes the Board of Adjustment hearing procedures (Section
514-4.703).

6. The standard as to how the board is able to consider/grant a
request to establish a compliance date for a nonconforming use
(Section 51 A-4.703(aXt Xn)).

7. A copy of the procedure for board of adjustment amortization of
a nonconforming use,

B. A document that provides the public hearing date and other
deadlines for submittal of additional information to staff/the
board beyond what is included in the attached application
materials, noting that no staff recommendation will be made on
your application to the board.
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9. The board's rule pertaining to documentary evidence.
The Board Administrator requested that the applicant's
representative review the attached application materials to make
sure they were complete and the Building Official's ReporVsecond
page of the application; and that he contact the Building lnspection
Senior Plans Examiners/Development Code Specialist al 2141948-
4618 no later than noon, Wednesday, February 27th with regard
to any amendment to the Building Official's report that he felt was
necessary to address the issue at hand.

January 30, 2019

March 5,2019

March 8,2019:

March 11,2019

The Board Administrator emailed the applicant's
additional piece of information that he had intend
January 17tn email that being the board's
documentary evidence.

representative one
ed to include in his
rule pertaining to

The Board of Adjustment staff review team meeting was held
regarding this request and the others scheduled for the March
public hearings. Review team members in attendance included: the
Sustainable Development and Construction Assistant Director, the
Board of Adjustment Chief Planner/Board Administrator, the Chief
Arborist, the Building lnspection Senior Plans
Examiner/Development Code Specialist, the Sustainable
Development and Construction Senior Engineer, the Sustainable
Development and Construction Department Board of Adjustment
Senior Planner, and the Assistant City Attorney to the Board.

The applicant's representative submitted "Applicant's Additional
Materials" concerning BDA189-031 electronically and in paper
form, which notebooks included a computer disk and flash-drive of
videos referenced inTab 12.

The attorney representing the record owner of the nonconforming
use on the subject site submitted a "response" and "some
documentation that we will discuss at the March 20,2019 hearing"

BOARD OF ADJUSTMENT ACTION: March 20,2019

APPEARING IN FAVOR: Ken Smith,4615 Bradshaw, Dallas, TX
Edwin P. Voss, Jr.,9627 Hillview Dr., Dallas, TX
Council Member Kevin D. Felder, 1500 Marilla
St., Dallas, TX
Diane Ragsdale, 3611 Dunbar St., Dallas, TX
Hank Lawson, 2402Park Row, Dallas, TX
Traswell C. Livingston, lll, 2700 BLK South Blvd.,
Dallas, TX
Kedric McKnight, 1600 Pennsylvania Ave.,
Dallas, TX,
Dorothy Hopkins,4716 Elsie Faye Higgins,
Dallas, TX

APPEARING lN OPPOSITION: Sky Miller, 2424 Swiss Ave., Dallas, TX,
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Warren Norred, 515 E. Bender, Arlington, TX
Dale Davenport, 805 Autumn Hill, Wylie, TX
Marshall Cornelius, 2706 Peabody Ave., Dallas,
ÏX,
Patti Priesing, 9147 Bretshire Dr., Dallas, TX

MOTION: Hounsel

I move that the Board of Adjustment, in Appeal No. BDA 189-031, based on the
evidence presented at the public hearing, find that continued operation of this
nonconforming use will have an adverse effect on nearby properties, based on the
following factors:

1. The character of the surrounding neighborhood.
With the finding of fact, the neighborhood being the immediate area on MLK Blvd.
zoned CC. There are a series of undeveloped and underdeveloped properties none
of which on this area are a similar car use.

2. The degree of incompatibility of the use with the zoning district in which it is
located.
With the finding of fact, this has been established through the through the
representation of the applicant in the CC district there's high degree of incompatible
with these related usage on the property.

3. The manner in which the use is being conducted.
With the finding of fact, there are 2417 operations going on all the time with a limited
amount of employee time spent at the property.

4. The hours of operation of the use.
2417 operations being impactful on the property.

5. The extent to which continued operation of the use may threaten public health
of safety.
With the finding of fact, there were crime operations on the property possibly and
likely drawn by the use itself to that property.

6. The environmental impacts of the use's operation, including but not limited to
the impacts of noise, glare, dust and odor.
With the finding of fact, noise, glare and trash impacted on the property were
witnessed.

7. The extent to which public disturbances may be created or perpetuated by
continued operation of the use.
With the finding of fact, shown through additional crime incidents which may or may
not be reported.

8. The extent to which traffic or parking problems may be created or
perpetuated by continued operation of the use.
With the finding of fact, there were testimony related to the traffic blockages that
were noted from time to time on the property which were impactful here again as
well.

SECONDED: Sahuc
AYES: 5 - Hounsel, Beikman, Sahuc, Hampton, Milliken
NAYS: O

MOTION PASSED: 5 - 0 (Unanimously)
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******** ************ ** *** ** **** **** ****** **** **** ***** **** ** ** ******* ** ** **** ******** *** * * ****** ****

FILENUMBER: BDA189-034(SL)

BUILDING OF IAL'S REPORT Application of Brandon Zuniga, represented by
Michelle Zuniga, for a special exception to allow the reconstruction of a structure in an
FP (Flood Plain) area at 7610 Goforth Road. This property is more fully described as
Lot 7, Block C15446, and is zoned R-7.5(A), which limits construction within a flood
plain. The applicant proposes to reconstruct a structure within an FP (Flood Plain) area,
which would require a special exception to the flood plain regulations.

LOCATION 7610 Goforth Road

APPLICANT: Brandon Zuniga
Represented by Michelle Zuniga

REQUEST

A request for a special exception to the flood plain regulations is made in conjunction
with (according to the application) "constructing a new house within the existing
structure's footprint" on a site developed with a single family home,

STANDARD FOR A SPECIAL EXCEPTION TO ALLOW THE RECONSTRUCTION OF
A STRUCTURE IN AN (FP) FLOOD PLAIN AREA:

Section 514-5.104 states that the board of adjustment may grant a special exception to
allow the reconstruction of a structure in an FP area upon a showing of good and
sufficient cause, a determination that failure to all the reconstruction would result in
exceptional hardship to the property owner, and a determination that the reconstruction
will not result in increased flood heights, additional threats to public safety,
extraordinary public expense, create nuisances, cause fraud on or victimization of the
public, or conflict with other laws. The board may not grant a special exception to
authorize reconstruction within any designated floodway if any increase in flood levels
during the base flood discharge would result. Any special exception granted must be
the minimum necessary, considering the flood hazard, to afford relief. The
reconstruction of a structure in an FP area may not increase the lot coverage of the
structure.

(A) The director of water utilities shall notify in writing the owner of a structure in
an FP area that:

(i) the granting of a special exception to reconstruct the structure below the
base flood level will result in increased premium rates for flood insurance that will
commensurate with the increased risk; and

(ii) the construction below the base flood level increases risks to life and
property. The notification letter must be maintained with the record of the board's
action.

(B) The FP administrator shall maintain a record of all actions involving
applications for special exceptions and shall report special exceptions to FEMA upon
request.
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STAFF RECOMMENDATION:

Denial

Rationale:
. Staff concluded based on the information submitted by the application at the time of

the March 5th staff review team meeting that the special exception should be denied
because of the City of Dallas Water Utilities Senior Engineer's objections to this
request. The Dallas Water Utilities Senior Engineer did not support the request
based on the facts submitted by the applicant at this time, because, if granted, the
reconstruction of the structure in the FP area would result in extraordinary public
expense, and cause fraud on or victimization of the public.

BACKGROUND INFORMATION:

Zoninq:

Site:
North:
South
East:
West:

R-7.5(AXFP) lSingle family district 7,500 square feet, flood plain)

R-7.5(AXFP) lSingte family district 7,500 square feet, flood plain)

R-7.5(AXFP) lSingte family district 7,500 square feet, flood plain)

R-7.5(AXFP) lSingte family district 7,500 square feet, flood plain))

R-7.5(AXFP) (Single family district 7,500 square feet, flood plain))

a

Land Use

The subject site is developed with a single family structure. The areas to the north,
south, and east are developed with single family uses, and the area to the west is
developed with a park (Olive Shapiro Park).

Zoninq/BDA Historv:

There has not been any recent related board or zoning cases recorded either on or in
the immediate vicinity of the subject site.

GEN ERAL FACTS/STAFF ANALYSIS :

This request for a special exception to the flood plain regulations focuses on
constructing a new house within the existing structure's footprint" on a site
developed with a single family home.
The Dallas Development Code defines FLOOD PLAIN (FP) as "any land area
susceptible to inundation by the design flood."
The Dallas Development Code states that the owner of a structure in an FP area
shall not make any improvements to the structure without first obtaining approval
from the director of water utilities. The director of water utilities may approve
proposed improvements if the cumulative value of all improvements for the previous
ten years is less than 50 percent of the market or tax appraisal value of
improvements on the property, whichever is greater, No substantial improvements

a

a
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a

are permitted. Any improvement must comply with the requirements of Section 514-
5.105(g).
The Dallas Development Code requires that the director of water utilities shall notify
in writing the owner of a structure in an FP area that:
1) the granting of a special exception to reconstructthe structure belowthe base

flood level will result in increased premium rates for flood insurance that will
commensurate with the increased risk; and

2) the construction below the base flood level increases risks to life and property.
The notification letter must be maintained with the record of the board's action.

According to DCAD records, the "main improvement" for property addressed at 7610
Goforth Road is a structure built in 1965 with 2,380 square feet of living/total area
with the following "additional improvement": a pool.
On March 1st and sth, the City of Dallas Water Utilities Senior Engineer submitted
documents with objections to the request. These documents provided details as to
why Dallas Water Utilities concluded that, if granted, the reconstruction of the
structure in the FP area would result in extraordinary public expense, and cause
fraud on or victimization of the public (see Attachments C and D).

The applicant has the burden of proof in establishing the following:
The board of adjustment may grant a special exception to allow the
reconstruction of a structure in an FP area upon a showing of good and sufficient
cause, a determination that failure to all the reconstruction would result in
exceptional hardship to the property owner, and a determination that the
reconstruction will not result in increased flood heights, additional threats to
public safety, extraordinary public expense, create nuisances, cause fraud on or
victimization of the public, or conflict with other laws. The board may not grant a
special exception to authorize reconstruction within any designated floodway if
any increase in flood levels during the base flood discharge would result. Any
special exception granted must be the minimum necessary, considering the flood
hazard, to afford relief. The reconstruction of a structure in an FP area may not
increase the lot coverage of the structure

Granting this special exception with the condition imposed that the applicant comply
with the submitted site plan would allow the construction of a new house within the
existing structure's footprint on a site developed with a single family home.

a

a

a

Timeline

January 24,2019 The applicant submitted an "Application/Appeal to the Board of
Adjustment" and related documents which have been included as
part of this case report.

February 11,2019: The Board of Adjustment Secretary randomly assigned this case to
Board of Adjustment Panel C.

February 12,2019: The Board Administrator emailed the applicant's representative the
following information :

. an attachment that provided the public hearing date and panel
that will consider the application; the February 27th deadline to
submit additional evidence for staff to factor into their analysis;
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and the March Bth deadline to submit additional evidence to be
incorporated into the Board's docket materials;
the criteria/standard that the board will use in their decision to
approve or deny the request; and
the Board of Adjustment Working Rules of Procedure pertaining
to documentary evidence.

February 26 &
March 2,2019 The applicant's representative submitted additional information to

staff beyond what was submitted with the original application (see
Attachments A and B).

The City of Dallas Water Utilities Senior Engineer submitted
documents to staff that provides a record of objections to the
request (see Attachments C and D).

March l & 5,2019

March 5,2019 The Board of Adjustment staff review team meeting was held
regarding this request and the others scheduled for the March
public hearings. Review team members in attendance included: the
Sustainable Development and Construction Assistant Director, the
Board of Adjustment Chief Planner/Board Administrator, the Chief
Arborist, the Building lnspection Senior Plans
Examiner/Development Code Specialist, the Sustainable
Development and Construction Senior Engineer, the Sustainable
Development and Construction Department Board of Adjustment
Senior Planner, and the Assistant City Attorney to the Board.

March 7,2019 The applicant's representative submitted additional information to
staff beyond what was submitted with the original application and
beyond what was discussed and review at the March 5th staff
review team meeting (see Attachment E). As a result, this
information was not factored into the staff recommendation.

March B, 2019 The City of Dallas Water Utilities Senior Engineer submitted
additional information to staff beyond what was submitted with the
original application and beyond what was discussed and review at
the March Sth staff review team meeting (see Attachment F). As a
result, this information was not factored into the staff
recommendation.

March B,2019 The applicant's representative submitted additional information to
staff beyond what was submitted with the original application and
beyond what was discussed and review at the March 5th staff
review team meeting (see Attachment G). As a result, this
information was not factored into the staff recommendation.

BOARD OF ADJUSTMENT ACTION: March 20,20'19

APPEARING lN FAVOR: Michelle Zuniga,76'10 Goforth Rd., Dallas, TX

a

a
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Brandon Zuniga,7610 Goforth Rd., Dallas, TX
Loren Schiele, 8733 Fawn Dr., Dallas, TX
Victor Moreland, 8723Fawn Dr,, Dallas, TX

EARIN No one

MOTION: Hampton

I move that the Board of Adjustment, in Appeal No. BDA 189-034, on application of
Brandon Zuniga, represented by Michelle Zuniga, grant the request of this applicant to
reconstruct and maintain a structure in the flood plain as a special exception to the
flood plain regulations contained in the Dallas Development Code, because our
evaluation of the property and the testimony shows there is good and sufficient cause
to grant the special exception, failure to allow the reconstruction would result in

exceptional hardship to the property owner, and the reconstruction will not result in

increased flood heights, additional threats to the public safety, extraordinary public
expense, create nuisances, cause fraud on or victimization of the public, or conflict with
other laws,

I further move that the following conditions be imposed to further the purpose and intent
of the Dallas Development Code:

. Compliance with the submitted revised site plan is required,
o Raising the living level above the BFE by a minimum of 3 feet is required,

SECONDED: Sahuc
AYES: 4 - Beikman, Sahuc, Hampton, Milliken
NAYS: 1 - Hounsel
MOTIONPASSED: 4-1

*** * * ***** ********************* **** * * ********* * ************ ** ** ** ****** ** ** **** **** ******* ** ** ** ****

5:29 P.M. Board Meeting adjourned for March 20,2019

CHAIRPERSON

BOARD ADMINISTRATOR

BOARD SECRETARY

* **** ***** ***************** *************** **** ************* **** ** rl*** ** ** **** * ** ************* ** **** *
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Note: For detailed information on testimony, refer to the tape retained on file in the
Department of Planning and Development.
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BDA 189-31
Compliance Proceedings for

Nonconforming Use Hearing on June 19,2019

Dallas ZoningBoard of Adjustment, Panel B

Jim's Car Wash12702 Martin Luther King Jr., Blvd., Dallas, Texas 75215

AFFIDAVIT OF DEBRA LYNCH

STATE OF TEXAS

COUNTY OF DALLAS

BEFORE ME, the undersigned authority, on this day personally appeared Debra Lynch,

who, being of lawful age and duly sworn upon her oath, deposed and stated as follows:

l. My name is Debra Lynch. I am over 18 years of age, I have never been convicted

of any felony or other crime involving dishonesty or moral turpitude, and I am fully competent to

testiff regarding the matters stated herein. I have personal knowledge of the facts stated herein.

2. I have been provided the audio and video recording of the March 20,2019, public

hearing of the Board of Adjustment of the City of Dallas, Texas. I listened to the portion of that

hearing that discussed compliance proceedings for Jim's Car Wash, located at 2702 Martin

Luther King, Jr. Boulevard, Dallas, Texas, and the persons who spoke on that item. I then

transcribed what was said during that portion of the public hearing.

3. Attached to this Affrdavit is a true and correct copy of the transcription of what

was said during that portion of the public hearing on March 20,2019, regarding Jim's Car Wash.

The attached transcription is the written record of what I heard of the audio recording of that

portion of said Board of Adjustment meeting.

4. The copy of the above-listed document that is attached to this Affidavit is a true

and correct copy of this document as it is on file in my office.

$

$

$
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/- 4_
DebraLync-

SUBSCRIBED AND SWORN TO BEFORE ME, the undersigned notary public in and

for Dallas County, Texas, on the [OTlrOurof June, 2llg,to certify which witness my hand and

official seal of ofÍice.

Y*uu,u-B"-,

5. Further, Affiant sayeth not.

My Commission Expires:

l" zf .e3

Notary Public in and for Dallas County, Texas

TENNEEHUST
$rllotyþlr2+a|tls
E0¡l.JIr5t2q20Al
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Transcript - Board of Adjustment Hearing, Panel B
March 20, 2019 Hearing BDAl 89-03 I (SL)

Scott Hounsel Good afternoon. My name is Scott Hounsel. I'm the Chair of the Board of
Adjustment today, This is Panel B. Today's date is March 20,2019. The
time is now 1:06 p.m. I'd like to welcome everyone here today to the Board
of Adjustment Public Hearing. Before we begin I'd like to make a few
general comments about the Board of Adjustment and the manner in which
today's hearings will be conducted. Members of the Board are appointed by
the City Council. We give our time freely and receive no financial
compensation for that time. No action or decision on a case sets a precedent,
Each case is decided upon its own merits and circumstances, unless otherwise
indicated, each use is presumed to be a legal use.

'We 
have been fully briefed by staff prior to this hearing and have also

reviewed a detailed docket which explains the points of each case. Any
evidence you wish to submit to the Board for consideration on, on the cases

with, with, with some qualification as to the hearing on MLK, uh, should be

submitted to the Board's Secretary when your case is called. This evidence
must be retained in the Board's office as part of the public record for each

case. Letters of the Board's action today will be mailed to the Applicants
shortly after today's hearing and will become part of the public record for
each case.

Lastly, any person wishing to speak to, uh, the cases, again with a caveat
related to the MLK case, uh, is required to complete a sign in sheet either now
with the Board Secretary, Ms. Elaine Hill, or upon reaching the po-podium,
Uh, as to the members of the Panel, starting on my right, are members Marla
Beikman, Joanna Hampton, Rodney Milliken and Philip Sahuc. Uh, welcome
to Mr. Milliken. This is your first meeting. Congratulations. Alright, also,
here to assist the Board are members of the City staff Elaine Hill, the Board
Secretary, on her left Charles Trammell, the Development Code Specialist, as

well as Phil Erwin, the Chief Arborist, Oscar Aguilera, the Senior Plan-
Planner, Steve Long, the Chief Planner, and to my left, uh, Theresa Pham, the
Assistant City Attorney. And behind me, it would be Casey Pur-Burgess,
fellow Assistant City Attorney. Alright, let's begin with the agenda.

Steve Long fMisc. Item No. 1 - approval of 02120119 minutes]

Steve Long [Two additional support letters regarding Go Forth Road case BDA189-034]

Steve Long [Two uncontested cases: BDA189-028; BDAl89-029 - both approved]

Alright, the next application I'm going to call is BDA189-031.

2702Martin Luther King Jr, Boulevard. It's an application of the Dallas City
Council represented by Edwin P. Voss, Jr. to require compliance of a
nonconforming use. Everyone in the audience wanting to speak to this
application BDA189-031,2702 Martin Luther King Jr. Boulevard, please

Steve Long

Starts at 6:33
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stand and raise your right hand, 'Well, 
and actually there may be a

clarification, Mr., Mrs. Attorney can you help me? Counselor?

Yeah, let's, let's get this.Steve Hounsel

Theresa Pham

Asst. City
Attorney

Because this is, this is an administrative hearing, there will be no um,
opportunity for public input unless the applicant or the property owner calls
you as one of their witnesses to their case. So, if you are one of their
witnesses, um, remain standing so you can be sworn in.

Long So, what, you may want to go ahead and stand and be sworn in, um, in, on an

assumption that you may be able to speak. If either side wants you into their
20 minutes, you're s\ilorn in. Ok? Do you swear or affirm to tell the truth in
your testimony to the Board? Please answer, I do.

Multiple I do (multiple)

Thank you.Long

Scott Hounsel

Chair

I certainly want to thank everyone for, for coming out. Uh, we do many
different kinds of hearings, uh, at the Board of Adjustment, and so this
hearing, this is a, we are sort of a quasi-judicial body. Uh, this is a, a true
administrative hearing which makes it closer to, uh, more of a trial setting.

So that's why the attorneys are sort of in charge of the presentations to be

made. So, I appreciate that everyone that came down certainly uh the, the

attorneys can have you speak. Um, at a minimum, I'd hope they'd recognize
your presence today uh just so that we did know who came down. Again,
again,I thank everyone for coming, but let me make a couple of additional uh
administrative remarks here before the uh presentations get started. Um,
Agenda Item No. 3 uh BDA189-031 is an application to require a compliance
date for a non-conforming car wash, located at2702 MLK Jr. Boulevard.

The Board was briefed this morning by the Board Administrator who pre,

presented a PowerPoint presentation which provided the Board with a

summary of the issues, legal standards and other information relevant to this
case. No testimony was received by the Board during briefing. This is the
portion of the hearing where the Board will hear testimony from the

Applicant, also the Property Owner and other members who wish to speak as

part of the presentations of the two sides.

Here's how the procedure for today will go forward. The Board
Administrator will, will call the case and, and as we've already done, swear in
the individuals who wo-, who could testify. All attorneys who wish to speak
must also be sworn in, I believe that we've done that as well, The Assistant
City Attorney will then ask if there are any objections regarding the exhibits,
and we will do that when I'm done. Uh, objections regarding the exhibits or
documents that were submitted prior to the hearing. The Chair will, me, will
rule, will rule on the objections. If no objection is made, the exhibits or
documents become part of the Board's official record. Each side will receive
20 minutes to make their presentation. The Board Secretary will keep the

time. Uh, documents submitted during the hearing should be given, also

2
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given to the Board Administrator, and I heard we, we've already got some of
those. Uh, where possible, three copies of the evidence should be presented

so that one copy may be retained by the Board, one copy may be given to the

Applicant and one copy given to the Property Owner. I'm not sure we did

that, did that yet. Uh, any document you enter into evidence will become part

of the official record and not be returned.

The Applicant will present their case first. The Applicant's representative

will speak first followed by members of the public who wish to speak in favor

of establishing an expedited compliance date for this nonconforming use.

Board members may ask questions of the Applicant's representatives or

members of the public, and this will not count against the Applicant's 20

minutes.

The Property Owner will then present the case, their case, The Property

Owner's representative will speak first followed by members of the public

who wish to speak against establishing an expedited compliance date for the

nonconforming use. Board members again may ask questions of the Property

Owner's representatives or members of the public and this will not count

against the Property Owner's 20 minutes. Um, upon conclusion of the

presentation of the Property Owner and members of the public against

establishing a completion date, the Applicant will receive five minutes of
rebuttal time.

The Board will then deliberate on the evidence presented by both sides and

the Chair will call for a motion. If the Board finds that there is not a need for
an expedited compliance, a, the decision would be final. A motion to deny

the requested, the request requires the affirmative vote of a majority of the

Board. If a request is denied with prejudice, no nerd request may be

considered for two years.

If the Board finds there is a need for expedited compliance, a second hearing

will be set. A motion to grant the request for expedited compliance requires

four votes. If this is the decision of the Board, the City will schedule a second

hearing where this Board will determine a compliance date. If the Board fails
to achieve a successful vote, in other words, uh no one, neither side fails to
get the requisite vote on a motion for or against expedited compliance, the

request will be deemed denied with prejudice.

The Board can also choose to delay action on this request indefinitely or to a
date specific. Alright, those are the sort of the introductory remarks which
will govern how we go forward. I believe the next thing we need to do is to

deal with any uh motions related to um evidence. Shall we deal first with the

additional evidence as it was presented?

Pham First, we'll go with what was submitted.

Hounsel ok.
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I'm going to ask are there any object, objections from either side regarding
the exhibits or documents that were submitted prior to this hearing?

Pham

EPV Well my name is Ed Voss. I'm here on behalf of the Applicant, the City
Council, and uh I do have some objections to uh some of the evidence that
was submitted by Respondent. Um, I think the, the way I, I've got it laid out
here is to let the Board know what items I don't object to first, and then I'll
explain the other items that I do object to. Um, so that, I think it, I hope it
streamlines the whole process, rather than going through each numbered item
back and forth, back and forth. So, um the Applicant, I don't have any
objection to, um and I'm using the numbers of the items that were submitted
by the Respondents, so I'11 refer to them by number, um and I'll even, I'll, I'll
refer to the title as well for the Board's convenience to know what I'm talking
about.

Um, I don't object to No. 1, Declaration of Dale Davenport;No. 2,
Declarations in Support of Jim's Car Wash;No. 3, Fred, Freddy Davenport
Commercial Account; No. 9, December 12,2012 Annotated Agenda of the
Dallas City Council; No. 10, December 12,2012 Minutes of the Dallas City
Council;No. 11, Ordinance No, 28860; No. 15, the October 24,2018 Minutes
of the Dallas City Council;No. 16, the Letter and application from the Board
of Adjustment;No. 22,Dallas News Article; No. 23, NBC 5 DFV/ Article.
Now those are the exhibits that Respondent has submitted that I do not object
to.

Hounsel Okay.

EPV Um, I do have an objection uh to several of the other exhibits, and I'll state

my reasons uh for those objections. Um, No. 4, the Reporl on Joint Interim
Study Charge to the 80th Texas Legislature, I object to that as not relevant to
these proceedings. That's a document dated March in 2006 and it has no
bearing on what's before the Board today. Um, Mr, Chairman, do you want
to rule individually or do you want to go through?

Hounsel Ah, let's, i guess we'll go through them individually

OkayEPV

Hounsel Alright, let's, so and I'm sorry, I, I have an electric copy of the Respondent's,

Long I do, I do have one paper copy of the Norred submittal. I also, you also have
the paper copy of the Applicant's papers.

Hounsel Vy'ell we're doing the Respondent's first

Long Okay

Hounsel So, the big stack

Long Do, do you want me to bring it over? (Long carries Respondent's papers over
and hands them to Hounsel)

Hounsel Bring it over. That's, yeah.
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Noned If you can look at the bookmarks

Hounsel Ok, well.

Should take care of it.Norred

Hounsel Bring it over just in case. Let me, let's see what, so you mean the, so you
mean the three dash number? When I look at the electronic, everything's
been sort of Bates-stamped or, or do you mean the big, like the 70 or the three
dash number or a different?

Pham (Response inaudible)

Hounsel He means those numbers you think, okay. Let me -

There should be a page number at the bottom right, bottom left.Long

Bottom Left. OkayHounsel

And I can refer to those page numbers for the Chair's convenienceEPV

Okay Well I have to, these uh pdfs don't paginate or at least I almost have to
literally scroll through every page so this is going to take .,. alright, now I
have, so, this is No. 4, I'm almost there.

Hounsel

EPV It's page 53 on the bottom left.

Alright as to, I'm getting there, but I already know, I'm going to rule, I'm
going to overrule that objection on the report.

Hounsel

Norred Would the, would the panel want to hear a response as the objection is being
made?

Hounsel He did.

EPV Well, I gave the objection, and I didn't understand what the Chair just said

Overruled?

Hounsel I overruled.

Oh, okayEPV

Norred So, are you oveffuling it without having any response from the person who is
providing it?

Hounsel I'm overruling the objection, so it's -

Alright, thank you.Norred

Hounsel Okay? Okay

EPV The next item that the Applicant is objecting to is found at Tab No, 5 which
is, uh begins on page 92. That appears to be a copy of uh the PD 595

provisions that existed prior to the change in zoning that was affected by
Ordinance No. 28860. Um, since those matters are what existed prior to the

zoning change, I'm objecting to those as not relevant.

Sustained.Hounsel
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The next item that i'm objecting to is Item 6, this begins on page 117. These
are the Proposed Amendments to a, Planned Development No. 595. Again,
these are documents that were dated prior to the zoning change that occurred
on December 12,2012. I'm objecting to them as not relevant.

EPV

Hounsel Sustained

EPV The next item is Item7, the November l, 20,2012 Agenda of the Dallas City
Council uh that begins on page 140 of the uh Respondent's materials. I'm
objecting to those because they concern matters that existed prior to the
zoning change that occurred on December 12th,2012.

Hounsel But, this does relate to the, to the passage of the current zoning, as well,
correct?

EPV Well, it's the month prior. It's not the actual uh December. The, the zoning
change occurred in December, and I didn't object to those, Items 9 and 10, I
didn't object to those. i am objecting to the November documents as not
being relevant.

Hounsel Oh, Planning Commission. But this is the Planning Commission's
recommendation that led to the Council's vote, correct?

EPV That's correct

Hounsel I'm going to overrule that then

EPV The, I'll go ahead and make my objection to item 8, but it is the Minutes of
that same meeting from the Planning Commission, as not being relevant.

Hounsel Overruled.

EPV Next, I'm objecting to Tab 12. Twelve is Ordinance No, 28861. Uh that
ordinance, although it was passed in, close in time to Ordinance No. 28860,
um, it doesn't affect the subject property and therefore is not relevant,

Hounsel I'll sustain that, Is there a comment from other counsel?

fWaves and shakes head no]Noned

Hounsel Okay.

The next item that the Applicant's objecting to is Item No. 13 that begins on
page 535. It's Ordinance No. 28862. Again, that was an ordinance that was

enacted sh-close in time to 28860, but it doesn't concern the subject properly
Therefore, I'm objecting because it's not relevant,

EPV

Sustained.Hounsel

EPV Moving down to Tab No. 17, 17 begins on page 890 of the Respondent's
materials. That is a letter from Lou Jones to Freddy Davenport um dated,

wait -

Davenport fcan't hear]Hounsel
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EPV Sorry.

Hounsel Page 94L

EPV Strike that, I meant to miss, say 18.

Hounsel l8

EPV No 17 is the letter I'm thinking of. Sixteen is the letter from the City to Mr.
Davenport; 17 is a letter that is dated in November of 2013. Um it's
irrelevant to compliance proceedings. It has something to do with a totally
irrelevant matter concerning, apparently at one time an expressed desire to
perhaps purchase a property. That's not why we're here today.

Hounsel I'm going to overrule that.

EPV The next item I'm objecting to is uh at Tab 18, that begins on942,the
Certificate of Amendment for Hip Hop Government, Inc. Uh, that Certificate
of Amendment is corporate information. Um there is no relationship that, that
I can see with Hip Hop Government, Inc. to um the compliance proceedings
that we're here today, and I object as being irrelevant.

Hounsel Counsel, you have a comment on that?

Not at this time.Noned

Hounsel Okay, it's sustained.

EPV Uh the same on, um the next is Tab 19 which is an additional document
concerning Hip Hop Government, Inc., the Texas Franchise Tax Public
Information Report that begins on page 945. I object to that document as

being irrelevant to today's proceedings.

Sustained.Hounsel

The next item I'm objecting to is at Tab 20 and the page number, for the
record, is 946. It appears to be a text or an email of some kind, uh concerning
uh Southeast Patrol Division offering overtime. Uh so, I um, don't see the
relevance of that to these proceedings today and object to them, to that
document.

EPV

Counsel?Hounsel

Norred Vy'e'd like to keep those ... and we talked about this as relevant, but here, our
case is (inadudible).

I'm sorry, can you please speak in the microphone?Pham

Norred As will become evident as I go forward, we feel as though this is a
prosecution of a, of a, of a business based on political motivations. A lot of
the background concerns that and so this is just one piece of that in that we

feel like we've been unfairly targeted by police efforts.

Hounsel Counsel, you have a reply to that?
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V/ell, I will, and I think that the, the standards that are set forth in the a, Code

of Ordinances for you to follow, the factors that have already been expl-
explained as part of this proceeding today, uh really don't include what I just

heard as, as being the kind of thing that the Board should consider. So, I
would object to this as not being relevant.

EPV

I'm going to overrule the objection.Hounsel

I object to, uh the next document, set of documents in Tab 27,the Dallas

Observer Articles, There's a lot of articles that are included there that predate

December 12,2012 when the zoning was changed and then there a couple of
articles that are post-dated that but they include information about events and,

and reporting of things that occurred prior to 2012, so I object to those as

being irrelevant.

EPV

Hounsel I'm going to overrule that. Um it, it's, as presented, it's all or nothing. Um,
parts, although I might share that sentiment on some of those points, I think as

a whole, I, I think it's best that they are left in.

EPV Then lastly, I object to uh Tab 14 and it's unusual because it's titled the

October 24Th 2018 Agenda of the Dallas City Council. Normally I wouldn't
object to that because that was the agenda that the Dallas City Council ne- uh

when they met to pass the resolution that asked the Board to consider this.

However, when I reviewed the documents in Tab 14,Item No, 57 on the

Council's Agenda, which was the resolution item, is not included. And so,

what is listed, or what is, the pages that are included there, to me are not
relevant to ltem No. 57.

Although it makes sense, i'd let counsel respond to thatHounsel

fWaves to pass on making any response.]Noned

Hounsel That's fine. I mean do you not feel that your materials already cover the

exact same thing and would be -

EPV Well, they do

They doHounsel

EPV They do, and I, I included the Item 57 materials

Hounsel Then, I'll sustain the objection.

Okay that's, do we now switch to change roles here? Do you have objections

to the Applicant's evidence?

Norred Yes.

Alright. Ok, now I, now I've got Tabs, so I feel much more powerful. OkayHounsel

Chairman. Thank you for having us. Uh, Tab 3 includes opinions in the

declaration on page uh, I'm just referring to the CITY-, it's uh 074.
Norred

Hounsel 74, yes.

I
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Paragraph two has opinion information in it. I don't know that, I'm not

necessarily asking for the Chair to strike the entire declaration, but that
paragraph two shouldn't be allowed.

Norred

Hounsel I'm sorry, which, which, could you tell me, I mean I'm lookingaT.pageT4
right now, what, what do you mean?

Norred Paragraph two.

Ok, numerous photos, dates and times copied.Hounsel

And it talks about what's going on there and to the extent that some, some of
these photos have um have discussions on it, have, have, have descriptions of
what's going on that are not merited. Um

Norred

Well, that's, and that would be what, what would be with the photo, not the

paragraph number two.
Hounsel

Norred Well, it's the, \¡/e can do it that way if you like. Um

Hounsel Um, okay.

Norred So

Hounsel Yeah I, I'd prefer, because I think most don't have commentary, but, but I'll,
I'd rather hear it from you.

Norred fl-ooking at computer]

Long Mr. Norred, could we, could I ask you please to use, yeah, speak more into
the microphone for the recording purposes. Thank you.

Norred Um, on page CITY-090, and this is pretty common on this, "Several Loitering
Individuals."

Hounsel Sustained, I mean that, th-those words

Norred Uh, Imean, I--
Hounsel Counsel? I'm prepared to sustain the objection to these three, and if you have

comment.

EPV As I understand the objection, it is to the top photograph on page 90 and the
words "several loitering individuals?" lJm, I have my assistant, Natasha
Rinehart, here who can testify about these ph-photographs that she took that I
think is relevant to her observations.

Hounsel I'm going to sustain the objection.

Norred The top of page 93, same objection. It says "individual soliciting business
and loitering."

Hounsel Again, I'll sustain, I mean the pictures are still in the record. They uh
provide something for the, for the panel to interpret so I'm prepared to sus-

sustain the objection. Moving on.
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Norred On94, there's a statement that "where the homeless reside." Besides being

self-contradictory -

Sir I'm sorry. Can you please speak in the microphone?Pham

Norred Sorry. At the bottom of page 94, there's a statement that says "Jim's Car

Wash where homeless reside."

Hounsel Again, sustained.

Norred Opinion atTab 4,

Tab 4Hounsel

CiTY l, CITY page ll2.Norred

Hounsel lI2. Okay

There's a, this is part of a transcript and there's a number of statements here.

It's not sworn. It's not testimony. It's not even a declaration. It's unsubstan-

unsubstantiated hearsay should be stricken.

Norred

I'm going to object. It's, it is what it is.Hounsel

Norred 'Well, Mr. Chairman, if, if Mr. Felder had a statement here that says, I'm
saying this under penalty of perjury, it'd be one thing. But, this is not
testimony, this is just an added statement, it's just, it's pure hearsay.

That would be true for everything else in this document, um, and I think the

panel can discri-discriminate as to what it is.
Hounsel

Norred The photos that we have, the photos that we have, have a declaration that
make them valid, make them admissible. Um, if, if the, if the Chair's usual

operating procedures, and to be frank, I'm not sure what the Rules of
Evidence are here, that, if we're just letting things in.

Hounsel 'Well, I mean, we don't do this very often I must say. This is, Item 4, is the

Minutes of that so it is a, a record of what was said, not intended necessarily
to be statements of sworn testimony. I mean they may have been sworn as

part of every meeting, but we don't, we don't do that. So, I don't feel that,

whereas, the other materials that were prepared for this hearing if there were
sort of these, what I might call editorial comments to the photos that I, I
would view that differently than something that was said for that hearing and
now is being presented to us only as part of that past meeting. That is part of
that actual record back then.

Norred If the committee is just taking this as a political statement that Mr. Felder
stated and understands it to be that, then I'm, then I'm, I have no objection to
that. I just, I have an objection to it being provided as a fact that, it's just a
fact that this is what Mr. Felder said.

Hounsel I can't, I won't speak for the others, but that would be my impression.
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Okay. Tab, uh I believe you have a rule that says specifically, I believe you
have a rule that specifically says Petitions are not admissible.

Norred

Hounsel Which tab are we on for that? Petition? I think I'd remember that. This is a
thousand pages.

Norred Um, well this, this is the City's

Hounsel I'm sorry, okay well, you're right, the City's was less than a thousand pages.

Norred The City's Board's Rules and Procedures, Section l0 at 3 says petitions are

not evidence. The CITY's 274-276 is exactly that.

Hounsel CiTY 274. Okay.

Norred It should be Tab 10.

Right, right. Okay. I will defer to counsel, my counsel on this, What?Hounsel

EPV May I respond too?

Hounsel Go ahead.

EPV Excuse me, sir. Um, I understood the rule that counsel is referring to, to be a
petition that would be for a matter, per se, for today's event. This is a copy of
the petition as part of the history of how this became before the Dallas City
Council back in October, and so it is submitted as such to show the
background and concerns of the neighbors that have initiated this action to
bring it before you today.

(Inaudible discussion between Pham and Hounsel.) That's what I did before
Okay, I'm, I'm going to overrule the objection um basically for what the
counsel said, this is a historical document.

Hounsel

Norred I'm sorry. I, I didn't see any place in the rule that says unless it's a historical
document.

Pham The Rules of Evidence aren't strictly applied in this type of hearing um so

generally evidence will be accepted unless it's irrelevant or falsified, and the

Chair has the authority to either overrule or sustain your objection.

Norred If you could turn to 254,254.

Number 3?Hounsel

Norred I'm sorry, look at 253, on pa-, the last paragraph.

Hounsel Number 2.

Um, well, apparently, So, I just want to understand what, from the counsel or
somebody, uh on the, on the, on 254 where it says -

Norred

Hounsel On number 3?

Norred Number 3 "signed petition shall not be considered documentary evidence,"
what does that mean?
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That's where um, if something was prepared or, well, if something was

prepared for this hearing and said, you know, uh the sky is blue and a bunch

of people signed it, that, that doesn't, that doesn't make it documentary

evidence. it could still be admissible.

Hounsel

Pham Right, this, this rule regards at the, at the time of the hearing, if the Applicant
wants to provide five or more documentary evidence um then the Board can

accept it if they suspend their rules. We're saying that here, the petitions

aren't considered documentary evidence so those could be submitted and that

won't count against the five Pages.

Okay. Under Tab 6,page202. Mr. DeVoss [sic] has given a succinct

summary of his evid - of his position which he is here to do today I'm
assuming, But this statement is just an unverified opinion of his, it shouldn't
be considered evidence.

Norred

Hounsel fHounsel and Pham conferring - inaudible] Can I accept it as ... but not

consider it evidence ... well, attorney's opinion ...

I mean I think you're on point. LJm, I'm going to admit it, um, but I do agree

with the way you characterize it. Counsel?
Hounsel

EPV Um if he's, I'm not, I didn't get the page number but if he's referring to the

one page -

The one page, yes.Hounsel

EPV That I submitted along with the Application, it was part of the Application
process to explain the position of the Applicant.

Hounsel Right, so he kind, are you saying then you had to sorl of do this then?

EPV Yes.

Alright, good. I, I admit it, I'll admit it, but, you know, I think we've heard

your comment and, and I think it, the memorandum would be considered as,

as you described it, the opinion of the Applicant's counsel.

Hounsel

Norred Is that going to be the same, will that be the same response for Tab 9 that this

is just, all of Tab 9 is a, is just a documentary?

Hounsel Yes

Norred Um historical documents?

That would be my view, yes.Hounsel

Noned And it's not being offered as actual evidence?

AgreedHounsel

Norred Thank you.

Okay. Okay, evidence is out of the way. Um, we will then begin the uh the

Applicant's case. Again 20 minutes. If there are witnesses, cross-

examination of the witnesses is not part of the 20 minutes and questions from

Hounsel
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the Board, the Panelists, also would not be part of the 20 minutes. And, uh if,
again if you've been called as a witness, we'll need your yellow sheet.

Alright.

Ms. Hill are, you are ready as far as our timekeeper, that will be her. Um, can

you give us a five-minute sign just for everybody, just hold up five? Uh,
otherwise, I, I trust the attorneys can, can read a clock.

EPV Hi, good afternoon, Again, my name is Ed Voss. I'm here on behalf of the
Applicant, the City Council of the City of Dallas, regarding this, these

compliance proceedings at2702 Martin Luther King, Jr. Boulevard, the Jim's
Car Wash nonconforming use. Um, I'm going to uh go through my
presentation as a quickly as I can. A lot of it is going to be some repeat that
which you've already got before you. I do have several speakers I would like
to call up after me so I will proceed that way, Um, again, the first thing I
want to emphasize is that in the City Code at 51-4.704 concerning non-
conforming uses, the City has declared it as a purpose of this subsection that
non-conforming uses be eliminated, and be required to comply with the
regulations of the Dallas Develop, Development Code, having due regard for
the property rights of the persons affected, the public welfare, and the

character of the surroundin g area.

So, that is the stated purpose that the City adopted years ago about how to
deal with non-conforming uses. The purpose is that they eventually be

eliminated. Uh, you've already seen this definition earlier today about what
constitutes a nonconforming use. It's a use that does not conform to the use

regulations of the chapter, but was lawfully established under the regulations
that were in force when it began.

Here, the nonconforming use is, was established in Ordinance No. 28860 that
was passed by the City Council on December 12tl' 2012. As the paperwork
before you shows the zoning for this property is PD 595, it's in the

Community Commercial Subdistrict. Ordinance 28860 modified vadous
provisions in PD 595, and one of those provisions directly affected the Com-
Community Commercial Subdistrict where the car wash used, use was

eliminated. And, you can see that uh on page 19 of the City's documents.

Uh, the car wash use was also eliminated in the Neighborhood Commercial
Subdistrict. You can see that at CITY page l7. So, it was not a situation
where this particular property was being singled out. This was a
comprehensive, sometimes what they call an Omnibus Change, to various
provisions in PD 595. So, the nonconforming use process you already heard

a little bit about today and that is that the amortization of nonconforming uses

is how they are eliminated under the law, And to get the ball rolling, there is
a request to establish a compliance date, At CITY pages 156 and 159, I've
provided a copy of the City Council Resolution No. l8-1529 that requested

the Board of Adjustment to consider this and to establish a compliance date,

So, the question today, as you've already heard, is that uh whether if the

continued operation of the nonconforming use will have an adverse effect on
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nearby properties. That is a determination that you as the Board, determine
and, and decide based on the evidence before you.

There are a couple of things I want to mention that what today's hearing is

not about. And I think you already understand this but, we're not here to
establish the actual compliance date. Uh, that's the second step. Today's the
first step to move forward uh if you decide that. Um, the second step will
include receiving financial information and evaluate that and that will come at

the second hearing to establish the actual compliance date.

We're also not here to determine what I've heard about in various circles
about that we have to today decide that this is some sort of nuisance under the
law, per se. The standard doesn't require that as far as the Board's decision is
concerned today. I will get to the factors again that you saw mentioned
earlier. But, this is not a decision today that this is somehow a criminal
nuisance. That is not the focus,

So, um there's an aerial shot thaf s in the materials of Jim's Car Wash there at
the corner of Martin Luther King and Myrtle. Um, you can see the buildings
there from this aerial view from up above, and the focus is on how this may
adversely affect nearby properties, So, what do we have by nearby
properties? These are photos that are in the materials, without the words, that,
um, and not all of them so I can get through these, uh, but that was the uh
MLK Center. Here we have uh some church, school, uh some church
properties, the Islamic Center. 'We have a couple of Senior Day Care, Adult
Day Care Centers, uh Senior Care. There's the uh uh Suites across the street.
There's a residential area nearby, and that's in your materials as well, it, to
the east of this property there are residences. There's some businesses, right
there at the cotner, and the strip center, psychologist, uh Elaine's Restaurant,
law offices. But then we have the car wash, and I'm not putting all of the
pictures in the materials for today uh necessarily, but this is a representative
sample to show how the car wash uh fits, or doesn't fìt, within this
neighborhood. There's a picture of the notice that was posted, pursuant to
City ordinance, for today's proceedings and then pictures of the car wash, and

these are actually dated in the materials, of typical, what it looks like, um
what is kind of happening there at night. Uh, all the lights are on. This is
from behind it with, I think, a picture that I would submit reflects the light
glare emitting from the property. Um, these are other photos from the
property from different angles uh that show the situation and the condition of
the property.

Now, I also submitted some videos. I will not show those videos at this time.
I don't have time for that. But um, the videos uh display and show, uh they
are publicly available, um the kinds of things that are recorded happening at

Jim's Car Wash from time-to-time. Uh, the first video is only a minute and
33 seconds long. At 51 seconds, the person is taking a video that it looks like
is offering some crack. Uh, the second video is a crack pipe song by a fellow
who is uh singing um and goes on and on about his routine, about smoking
his crack pine. The cruising video is one that is not very long but shows
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what's going on in front of Jim's Car Wash with cruising and cars. Um, the

Easter Sunday video is uh several minutes long and its uh from a vi-
standpoint of the videographer showing what um is going on, on the road in
front of Jim's Car Wash, and then shooting starts. This was a couple of years

ago. And so everyone, the rest of the video is showing people running and

scrambling. Uh, the Singing Fool video, I've also attached uh videos of the

City Council meeting where people spoke about this matter in Item No. 57

and also what we referred to and mentioned earlier is at the Public Safety

Committee meeting, I've attached that video as well. And the portion that
discusses Jim's Car Wash starts at uh marker 15.30 minutes,

At Tab 10 I've provided some documents um from uh the City and over 50

neighbors and interested citizens who expressed serious concerns about the

car wash, At Tab 1 I there's some City information, 31 1 calls in to complain
about what's going on at the car wash, and, the, um, I've got speakers today
that I'm going to call up. It's my understanding that a couple of documents

have been submitted last week by other interested persons, and I think they're
going to be part of the record. Uh. one was frorn Connie Roth uh who
manages the Contain Your Green Home uh over there. And then also from
uh Linda McMann, who's the President and CEO of the Real Estate Council,
discussing in her correspondence from last week the effect of Jim's Car Wash

on the real estate area, in that area. Ok, I'm going to reserve my last two
slides for my rebuttal, and at this point in time, I would like to call some

speakers and the first speaker would be Kevin Felder.

Hounsel Elaine, how much time do we have left?

Elaine Fourteen minutes

Hounsel ok

Long And we do have another microphone, a working microphone for you to cross-

examine, or I mean, yeah.

Kevin Felder Good afternoon. I am Dallas City Councilman Kevin Felder, and I represent

District 7 which is where the car wash resides. Um, I've been a\ilare of this
car wash for over 25 years, and I've heard and seen so many things that have

happened that have not been good for the community, in South Dallas.
There's a lot of change that is in the wind and that is currently going on, on
MLK.

The City of Dallas has, has put in place a planned development district, PD

595, and PD 595 does not allow a car wash to be part of it. And so, the owner
has been notified many years ago that he, if he wanted to continue as a car

wash, he needed to apply for a special use permit. That has not happened. To
the extent that I represent the surrounding community, the surrounding
community has made it clear to me, that they want this car wash gone, They
are tired of the loud music. They're tired of the gun fire. They're tired of the

drinking, the drugs and all of the miscreant behavior at the car wash. Many
of them are here today, and you'll hear directly from them.
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There's a number of businesses that, that are locating in and investing their
money on MLK, and they're afraid of their investment not being able to
recapitalize the money that they're going to invest.

There is a, a clinic that is going in on MLK with Dr. Michelle Morgan. She

testified October 24tl'. She's spending 5 million dollars to put in a clinic, and
others will testify as to what they're doing. This part of the City does not
need to be stranglehold any longer. We're asking that this Board do the right
thing, follow the ordinance and make this business comply by shutting down.
I thank you for your time today, Thank you.

Hounsel We can do uh cross-examination by witness) or we can save them all to the, to
the end. I'm flexible.

I'm assuming Mr. Felder is a pretty busy man he'd probably like to answer
the questions finaudible because speaker is not using microphone].

Norred

EPV That's fine

Hounsel Alright. If, uh, alright

Long There is a hand-held microphone. If you would hand it to Mr. Norred please?

Yes. Thank you.

Norred Outstanding, thank you. Good afternoon Mr. Felder. Have you evet spoken
to Dale Davenport?

Felder Not in many years.

Norred I'll ask it again, have you ever spoken to Dale Davenport?

Felder I believe I answered the question.

Norred No, the answer is yes, no, or I don't remember

I'll object to the argumentative nature, I think he answered the questions.EPV

Norred I'll try it one more time. Do you recall ever speaking to Mr, Davenport?

Felder Many years ago. Not recently

Norred And what have you specific, what can you specifically say that you have seen

at the car wash that you think is so heinous?

Felder The hanging out, the after-hours activity, I've --

Noned Like what?

Will you allow me to speak?Felder

Norred Well, you're just going to go on and I want to make sure that you answer
fully.

Felder When, when I've gone by there 11:00, 12:00,1:00 at night, trunks open, loud
music blaring, people drinking, you know just, why would a car wash be

doing that, a self-service car wash, why would it be operating that long?
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Norred Mr. Felder, I'll just ask the questions and you can, it has, it goes faster if you
just answer the questions. Um, if you saw, you saw drinking on the car wash?

Felder I just said that, Sir

Norred Did you, did you call the police?

Felder No, I did not. I was driving by.

Norred So, you believe it was alcoholic?

Felder I clearly saw the alcohol bottle being drunk,

Norred Did you ever notify Mr. Davenport that he needed to get some sort of a
permit?

Felder That's not my responsibility.

Cause when you said a minute ago, when you testified that he was notified,
you didn't really know that?

Norred

Felder Yes, I did know it.

Norred How do you know that?

Because the, the Planning and Zoning Commission has made it clear that they
notified him.

Felder

Norred Anything else for him? Thank you.

EPV I would like to call the next witness, Traswell Livingston, please.

Traswell
Livingston

Good afternoon. Uh, don't know how I necessarily got here, um but I do live
adjacent to the property. I live in the neighborhood, I've been in the
neighborhood, oh specifically, within walking, within, I guess, 300 feet since
2009. My wife and I --

Mr. Livingston, would you, could you give us your address, just --Hounsel

Livingston Sure, 27 3 4 South Boulevard.

Hounsel Okay

Livingston Uh so, I'll just be quick. You know, let me just say, a lot of my neighbor,
neighborhood uh res- um we're, they're watching on the, on the video and,
and, and chi-chiming in on our group meeting neighborhood. We have a lot
of neighbors that are very, uh, we've thrown our hands up with this situation
for years and have pleaded to the City, to the police, to anyone that would
listen to us, about the nuisance business, about what's going on at that
property.

Um so, uh I guess in specific, yes, I've seen drug, drug use. Yes, I've seen

alcohol use. Yes, the le-, the music plays all hours of the night. Yes, I've
called 91 1. Yes, I've told my neighborhood association to call 91 1, Yes, I've
been on the pictures, or taken pictures on the property. Yes, I've tweeted it
out. Yes, I've bothered the City Council, current and previous to this one.
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Again, we're, we're just residents and home owners um that pay property

taxes and feel like the City has turned a blind eye to this, to, to what goes o11

and what's tolerated. I have a6-year old and a2-year old that go to school on

Pennsylvania Avenue and we wouldn't dare walk through the car wash. Um,
it's just not safe.

So, let me just say this too, because again, I live there. So, I've seen, I've
seen the positive things that I think I read in the article so- of Mr. Schutz

when he talked about economic gener- benefit for the community. Again, I
pay property taxes. So, that, that the cash car wash thing that's going on there

is not generating any revenue that's staying in my community that I, far as I

know of. So, maybe there, maybe there and again,I've had my car washed

there. I've washed my car there. So, any aspect of the situation you want to

ask me about I can tell you because I've chosen to live here, and I've chosen

to fight against this, and I've chosen to be late for somebody who's waiting
on me at 2 o'clock because, again, this was important to, to where I live and

my family that I'm trying to raise. So, I mean, again,I don't know what this
process is, is, is going to conclude but I just know that we're fed up and need

help.

Thank you.EPV

Hounsel Hold on, Mr. Livings-, Mr. Livingston. There would be a cross-examination
from the Respondent.

Norred Mr. Livingston, what do you do for a living?

So, I am the Interim President and CEO of Aid Services of Dallas. V/e
provide housing for uh and services for individuals that are HIV positive and

homeless.

Livingston

Norred So, you're a realtor?

Livingston I'm a real estate broker by trade.

Norred Are you fr - personal friends with Mr. Felder?

Livingston No.

Norred You said you've called the police. If I were to say I have never seen your
name on a crim-, on a criminal police report on these issues, would you say

that was wrong?

Livingston Um, I would say that was wrong, but I would also say that since this isn't a

court of law, that I don't use my name when I call 911 for that same putpose.

For that exact purpose, I don't use my name when I call 91 I because just like
you did it for this, other people are doing it and, again, I'm against the grain

here. I'm asking it, I'm fighting against the crime that I live among. So,

yeah, I call 911. Just, a matter of fact Saturday night, so.

Under?Norred

Livingston I use the name Mike
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Norred ok.

Livingston So, if you want to be specific.

Norred Ok. The um, as you know, that there are a lot of people in the neighborhood
that support the, the car wash and think that it's a, a good economic
developer. What would you say to those people?

Livingston First, I would say to you, I don't know that because the neighborhood, the
people that I talk to, the sororities, the fraternities, the business owners that
live there and work there are not in support. And, the one, for the ones that
said about the, the business, I guess, again like I said, for the business side of
it maybe that works, again, if you go in there today and wash your car, it was
a great experience, but it's the ongoing activities that are tolerated. The trash,
the music, the drinking, the alcohol, the drugs that are tolerated on that same
premise that you might wash your car on.

Norred Are you aware that shootings have occurred on, throughout up and down ML-
MLK?

Livingston Yes, I'm aware of shootings in South Dallas because I call 91 1 when I hear
them. But, I don't know exactly where they are um all the time, but yes, I'm
aware of shootings several times.

Have, have any of those occurred at the car wash?Norred

Livingston Yes.

Norred Really? You think there, there's been a shooting at the MLK car, Jim's Car
Wash?

Livingston A shooting is just someone firing their gun in the area, and yes, the answer is
yes.

Norred Did you see any record of that anywhere, have you ever seen that?

Livingston Have i seen it? Yes

Norred You've seen somebody shoot a gun at M-, at, at the car wash?

Livingston I've seen shooting in the air at MLK. Yes.

Norred You didn't call the police?

Livingston I didn't say I didn't call the police. You didn't ask me if I called the police.
I've called the police several times. Again, that's how I learned not to use my
name when I saw it on the crime stats when our neighborhood patrol officer
came in and showed my name on all these 911 calls.

Norred Thank you

Livingston You're welcome.

Hounsel Elaine, how are we doing on time? fcould not hear Elaine's response].
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I would, with the consent of both sides, I'm willing to extend lhe20 to either
25 or 30, but it would have to be for both sides.

EPV That's fine with me, Mr. Chairman. I do have a few more,

Hounsel 25?

EPV I'll get through. Twenty-frve is fine. I'll have a couple -

Hounsel 25 minutes?

Norred Sure.

Hounsel Okay, we'Íe up to 25 minutes now. Add another 5 minutes onto your count
please. Alright.

The next witness I'd like to call is Kedrick Mclfuight.EPV

Kedrick
McKnight

Good afternoon. I'm Kedrick McKnight. I currently serve as the Chief
Operating Officer at St. Phillips School and Community Center located at
1600 Pennsylvania Avenue, um little less than a mile away from Jim's Car
Wash. The reason why I'm here today is an advocate of the promotion of
doing away with this particular establishment. Um, whether it is labeled as

non-conforming, I want to speak from the platform synonymously with it
being non-compliant and one of which has been an albatross to the
community for years.

I stand in the shoes of someone who is a former federal agent. I can speak to
um narcotics activity observed, and also working undercover with what was
established in20l1 by the U.S, Attorney's Office uh and the Department of
Justice as the HIDT Unit which stands for the High Intensity Drug
Trafficking. Some of the areas that were targeted, some of the platforms that
were set up, were specific to the locale of Jim's Car Wash.

I have personally observed drug trafficking. I have personally purchased

narcotics in buy bust scenarios. I've also witnessed the use of crack cocaine.
I've also seen the solicitation of prostitution. I've seen people purchasing
food stamps for monies and also the sale of other goods and contraband. This
is not hearsay, I've witnessed it or either taking also the opportunity in a work
capacity as a federal agent, once again.

One of the things that I want to share with this Board is that this is not about
uh trying to target a specific area uh just on general purpose. It is a specific
attempt to clean up this particular area. The children in the area, the residents

of the area deserve to have the opportunity to live in a clean, sanitary,
enriched, law-abiding community in which many children and many people
from across the region of a country as well, come to visit the Fair Park and
also various fraternity and sorority houses. I am also in the fraternity that is
located on that same street. I've witnessed behavior patterns such as what
I've just described both in day time and night time um segments of, of a day.

In 2003 and 04 and2007 through 2011, if memory serves correctly, Texas
was identified, Dallas specifically, as a high level of sex trafflrcking and
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human trafficking, Guess what. Some of the areas identified were on MLK,
One of the areas specifrcally identified was in between the block where this
car wash or what this nonconforming entity currently resides. As a result of
that, it has been an enigma to myself, and those other areas that are specific to
this particular entity.

I am asking, imploring, beseeching you to, to choose to select to do what is
legally within your power, not personally, but legally within your power and
jurisdiction, and shut this car wash down, or this non-conforming entity or
place it in the status where it conforms with what the City of Dallas will
allow.

Hounsel Alright, thank you. Thank you. Cross-examination.

Norred You said you're a federal agent?

McItuight I'm a former federal agent.

FBI agent?Norred

McItuight I was part of the FBI Task Force, yes

Norred You work at St. Phillips?

Yes, currentlyMcKnight

Norred Is there a huge gambling shack across the street from St. Phillips?

McKnight There are three that have been identified as specific areas um within the last
three years, I believe.

And what have you done about that?Noned

Um, we have done all that we could to clean up that specific area under the
leadership of Dr. Teny Flowers. We have transformed the community into
something that it is now feasible and also faith-based in nature and also
accommodating to the residents, We've turned former crack houses uh into
areas that are now educational facilities uh so that they now reek the odor of
not a blight on, on the community, but something that is a bright spot in the
community.

McKnight

Norred You mentioned a, a stretch of MLK that's been identified as sex, as a sex
offender or sex trafficking area is it?

McItuight Correct.

Norred Is, is every business equally, just they're all guilty because they're around
there?

McKnight No, I specifically, I believe, if the, if the records would show, identified the
locale of the car wash.

Noned That the, the car wash has been identified as a) as a sex trafficking area?

In that specific locale, correct.McKnight
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Norred Ok, so it's in -

McKnight Which would be in the perimeter of the particular car wash and I'm not
speaking specifically from um a Dallas Morning News perspective or some -

a journalist perspective, I'm speaking from someone who's observed it as an
eyewitness,

Norred And you called the cops?

McKnight I was a cop

Norred And what did you do about it?

McKnight And what we did was, we made sure that the investigations ensued, and uh
certainly because that was not my specific area of expertise and assignment
because I was on a Task Force, those individuals was alerted, and followed
through with those particular areas were taken care of.

Norred You said you've seen prostitution and drug use at the car wash?

McItuight I've observed prostitution and also worked uh Dallas PD had a vice squad at
one point, with southeast.

Norred I'm not asking about everybody else, I'm just asking about your experience
alright.

McKnight Yes.

Norred Ok. So, what did you do when you saw that?

McKnight What did I do?

Norred Right? What did you do? V/hen you see somebody out offering sex, what
did you do?

McKnight In the capacity of operating in an undercover or a UC capacity, I did not
interrupt, because I was undercover.

Norred Question for the, for counsel. Are, are, are we under oath here?

Pham Yeah, everyone was sworn in.

Norred So, under oath you're saying that you're an undercover cop watching people
solicit and, and have sex.

McItuight No, I was an undercover federal agent uh participating in a buy-bust, not there
for what, what I would believe would be prostitution, but observed what, in
my expertise, and my training, was the solicitation of illegal prostitution.

Noned And that happened on, on the car wash property?

McKnight More than once.

Norred And you watched it personally?

McKnight I saw the solicitation, and I witnessed the exchange. Did I see the action?
No.
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Noned What exchange, what do you mean?

McKnight The exchange of dialogue and as I stayed in an obscure environment so that I
would blend in because that is the true nature of working undercover. Um,
those are things that I specifically was able to ascertain, and I do that,
counselor, counsel, based specifically on experience not based upon the,
having the ability to have telekinesis. I don't read minds nor uh do I have the
ability to be in more than one place at one time. So, based on my experience
is what I perceived.

Norred Great, thanks

McItuight Thank you.

EPV I'm gonna ask the secretary how much time I have left?

Elaine Hill 7 minutes and20 seconds.

EPV Alright. I'll have one more speaker then. Is Dorothy Hunt Hopkins here?
Okay, instead of her, um, Hank Lawson. Oh, I'm sony, you are here. Again,
Dorothy Hopkins. She was here.

Dorothy
Hopkins

Hi, my name is Dorothy Hopkins. Um, you know I do work in the South
Dallas Fair Park area and uh sadly I cannot actually say that I've witnessed a

lot of illegal crime or anything at the car wash because I just don't drive that
way. So, I'm not real sure why I'm ...

Elaine Hill Could you state your address please?

Hopkins I work at4716 Elsie Faye Heggins for Frazier Revitalization.

EPV Thank you.

Hopkins Thank you.

Hounsel Thank you for coming, but uh, uh cross-examination.

Norred Thank you. Uh, are you familiar with another car wash at 46,4600,4625?

Hopkins Yes, I know where that is.

Norred Is that well-lit at night?

Hopkins I, I don't know. I don't know if it is.

Norred Do you see a lot of cars at that, that, that car wash?

Hopkins I do see a lot of cars there when I'm leaving my offrce, especially on sunny,
nice, warm days.

Norred So, do you want that car wash shut down too?

Hopkins If there's illegal activity there, I certainly would,

Norred So, is there illegal activity at, at, at Jim's Car Wash that you could talk about?
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Hopkins There is none that I can talk about because I'm not aware of that. I don't stop

there. I don't, I'm not there on the weekends when apparently a lot of the
activity happens. I'm not there late at night.

Norred Let me just ask, but i'm sure the Board's asking too. If you don't know
what's going on there, why are you here?

I'm here because I work in that neighborhood. I actually did not sign up to
speak, so, I'm not sure why i'm speaking.

Hopkins

Norred So, why are you against, so, you just heard that this car wash has crime going
on it, so you're here to put them out of business?

Hopkins I'm here to support the neighbors and the residents that live around there and
the other businesses that live around there.

Norred So, if I show a number of other businesses and residents that far outnumber
the people who want it to, to go, would you change your mind?

Hopkins Uh, I don't know. I would have to hear what they have to say, but, I do listen
an awful lot to the individuals that I work with and they're residents that live
around there.

Norred Thank you.

Hopkins Thanks.

EPV Next is Hank Lawson.

I'm Hank Lawson. I live at 2402Park Row around the corner from the car
wash.

Hank Lawson

Hounsel Did you, did you take the oath earlier? I'm sorry. I just want to make sure

every speaker has taken, took the oath.

Lawson Yes, I took it.

Thank you, Mr. Lawson. Go ahead.Hounsel

Lawson I have a, go back a long ways with this car wash. I've been involved, uh we
went down to the state legislator to uh testify against it, and we sat there for
eight hours and the Republican Chair never save us a chance to speak. So,

there were about eight or nine neighborhood loeads that went to speak, so, out
history of trying to work through the system to fight this thing has been a very
difficult one.

But, I, I want to say this to you, and I want I want to look directly at you, I
park to go to the locksmith across the street there, and while I was parking
there, a, one of the people came off the car wash to offer drugs to me. So,

there was a drug transaction trying to transpire by someone coming straight
off the car wash. Alright? I worked with the City and the police to report that
to that car wash. I was the Executive Director of South Fair Community
Development Corporation at the time, alright.
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But, let me say this about economic development. We have all these

wonderful tools, the Tax Increment Financing District, the Opportunity Zone.

All of these things are trying to happen to attract business to our
neighborhood. But for years we can't get past that, because of the negative
perception and the crime that occurs there. So, if we're to take advantage of
all the stuff that's supposed to be happening from Fair Park, all that growth,
the Opportunity Zone, the uh, the re, reinforcement of the TIF, then we have

to comply with this here, and shut this thing down.

It has not been an attractive, uh attraction for new investment or
improvement. You can talk to all the numbers you want about people
wanting it, but the people that live there, don't want it, Thank you.

Are you saying the proper ... (picks up microphone). Good afternoon. Sir,
are you saying that the property values are going down around the car wash?

Norred

Lawson No. What I'm saying, they're not, there has been some growth in the
property values. But, if you're going to think that those property values say a

lot, all you have to do is look at the TIF and see the assessment of growth
from those, those uh investments. They're not there.

Are you saying that the, that the crime happens because of the car wash or is
it the car wash just in an area where the crime is.

Norred

I'm saying the car wash contributed to the crime. I was a witness to it, I was
victimized by it. I, I live there, I see the same stuff too. I know a lot of those
folks.

Lawson

Norred Did you call the cops?

Lawson I just told you, I worked with the cops.

Norred I'm sorry. The question was, whenever you say you were approached by
somebody who wanted to sell you drugs, did you call the cops?

I sure did. Out of that, we went down to the State Capitol to a hearing for this
property.

Lawson

Ok, the hearing is, I'm sor-Norred

That's what I'm trying to tell you. You asked me about the cops, it led to
that.

Lawson

Norred Ok, well whenever you told the cops, what happened?

I would like to know too, because nothing really changed. I mean we've been

say-saying the same fight for about 10 years.
Lawson

Norred So, is it a common problem that you call the cops and they don't do anything?

Lawson No. What I'm saying to you is that what we have done as citizens has not
changed things for the better and now we have all this opportunity for
economic growth with the empowerment zone.
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Norred I'm sorry, I didn't ask you about the economic opportunity.

I'm sorry, but we have to do that to have those things taken back.Lawson

Norred What can you tell me about crime in Evanville, Evan Village?

Lawson What?

Norred V/hat can you tell me about Evan Village? Is it Ebon, Ebon Village?

Ebon Village. I can tell you that it's uh a property that was a tax project built
around 2000.

Lawson

But, how about the P, P, PIO, PIT? Oh, about the PID, wha-, PID, are you,
do you know anything about the PID money that's supposed to be developed?
The PiD money for

Norred

Lawson No, I have no, I know about the PID, but I have no idea about the expenditure
of funds. I don't.

Norred Thank you

Hounsel Almost close to the end of the time

Elaine Hill 3 minutes and 58 seconds

EPV Is that three minutes for now, or three minutes my rebuttal?

Hounsel None of this is affecting your rebuttal. There is four minutes left in the
presentation.

EPV Okay, okay.

Hounsel Or what she said as to the rest of your presentation.

EPV Thank you. I'd like to call Diane Ragsdale.

Diane
Ragsdale

Uh, good afternoon, my name is Diane Ragsdale. I live less than a mile from
the area at3611 Dunbar. Uh, I'm here today uh representing, in particular,
the nonprofit for which I work, the South Dallas Fair Park Inner City
Community Development Corporation. We do, we build homes uh within the
neighborhood as well as promote revitalization of various retail businesses,

Uh, ICDC uh has joined others over the years to resolve this problem related
to the car wash. More years than I care to remember. Uh, as I said, I live
there, I breathe there uh and we have attempted to resolve this issue many
times. Uh, as a community, a builder, ICDC believes that the Jim's Car Wash
is not safe. It has proven it is not safe. I've gone by the car wash many,
many, many, many times on my way home, and at times the vehicles at the
car wash are lined up to even blocking the street, even blocking Martin Luther
King Boulevard, and yes, I did call the police.

I was coming home from church one Sunday afternoon and drove by the car
wash. And as I drove home from church, there was someone uh at the car
wash, throwing beer cans at, at the cars driving by. He appeared to be

drinkine too much to say the least. And addine to the neighbors' problems,
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we are left with the trash and debris once, once uh some of the traffrc is
minimized. These are just a few examples. Code Enforcement and DPD
have tried to help us uh to get this car wash under control. But as you, as you
know, unless you sit there 24 hours a day, sometimes you cannot um a,

address every issue.

Believe me when I tell you, what we have, what we have done. We have
spent years and years and years to try to address this issue. Jim's Car Wash
does not benefit our community, It needs to be phased out. Thank you. Yes,
sir?

Norred Have you taken your daughter to Jim's Car Wash?

Ragsdale I don't have a daughter, Sir. I don't have any children, Sir. I do have nieces
and nephews.

Norred Any of the car wash, have you ever taken any of your minor friends to the car
wash?

Any of my minor friends?Ragsdale

Norred Any, any friends? Have you ever been to the car wash?

Ragsdale Well I've passed by it many times.

Norred Have you ever stopped and had your car washed?

Ragsdale No. I wouldn't dare.

Norred Okay. Any other car washes on, uh the car wash at Malcolm X, how, how's it
work?

I don't use the car wash within South Dallas proper. I use my um drivewayRagsdale

Norred Uh, what, what business is it that you own or a part ofl

Ragsdale I am the director of a nonprofìt called ICDC, Inner City Community
Development Corporation.

Norred And what do they do?

Ragsdale
'We've built over 250 homes in South Dallas proper. Uh, we, uh, uh, uh we
acquired and revitalized uh uh Grand Plazauh Shopping Center uh on Al
Lipscomb Way, and uh we've built uh various, we've built two office
buildings.

Norred You have any interest in this busi, in this property?

Ragsdale Personal interest?

Norred No, do you have any personal interest or business interest in, in this property?

Ragsdale No. None whatsoever.

Norred Thank you.

Ragsdale Thank you.
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EPV I believe my time's up

Elaine Hill I minute and20 seconds.

EPV Um, I will use up my last minute and20 seconds with Ken Smith as a
speaker.

Ken Smith Good afternoon. My name is Ken Smith. I live at 4615 Bradshaw Street in
Dallas, Texas. i was born and raised in South Dallas and live in the house
that I grew up in. Uh, today I want to, to just focus my comments on
something a little bit different. I want to talk about a vision and what we will
be and can be if we work collectively together.

A couple of facts. During the 60's, 70's South Dallas had almost 70,000
people who lived inzip codes 75210 and75215. Today it's 25,000. Back in
the day in the 60's, 70's, maybe early 80's South Dallas was what people
would call today, a sustainable community. We had millionaires, high
income, middle income and low income which is what most of the people in
today's uh timeframe say is sustainable. ftimer goes off] Yes,

EPV I've got time?

Elaine Hill Times up.

Hounsel That's it. Ok. 'What was your address Mr. Smith? Just for the record. Your
address?

Smith I gave it,4615 Bradshaw.

EPV Mr. Smith. IEPV motions for Mr. Smith to return to podium]

Norred Uh, who do you work for?

Smith I work for myself.

Noned And where, and where do you office?

Smith At my home

Norred And what does City Square do?

Smith City Square? I don't, I don't work for City Square,

Norred What does City Square do?

Smith My understanding of what City Square is, not that I work there, is that they
are a nonprofit organization. They have a food pantry, um I think ,.. which
does training for high tech, Operation Lift that teaches people to read and I
think they have a culinary kitchen there. That's from what I've heard. I don't
work there.

Norred Thank you.

EPV Mr. Chairman, I understand my time is up. Um, I was going to at least
recognize for the Board's benefit other speakers that came to speak. If they
wouldn't mind standing please so the Board could see them please, whoever
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has not been able to speak on behalf of the Applicant today, Alright thank
you very much.

Hounsel Thank you for coming down. Any questions? Okay, alright I, to be clear,

the, the panelists have, have declined any questions of the witnesses,

Long Do any of the speakers have a power cord with them? Or do you, are you
needing our power? You don't need it do you, Sir? Are you plugged in to a

Norred No, I, I've got my own power here

Okay. I'm going to take our, there's another division in our department that
needs our power cord, Sir.

Long

Noned Oh, do you mean that?

Long Yes, right.

Norred I should be fine. Famous last words.

Chair, uh we have some other things to talk about, but I have a witness that's
going to be leaving soon, or needs to leave soon so, if I could have him go

ahead and step up and just knock him out, yeah. What's your name?

Sky MillerSky Miller

Norred Sky Miller. I don't know if he was sworn in or not.

NoSky Miller

Norred Come on up

Long And sir, uh I think we need to, uh I think we're having a difficulty hearing
you. You can bend the -

I will make better effort.Norred

Long That's good. That's good. Just wave your arms.

Hounsel You can use the mike, you can use the hand held if that's -

Norred Well I, alright, either way. We'll figure it out.

Hounsel Okay

Norred Thank you. Mr. Miller

Miller Hi, I'm Sky Miller, I'm a, a, a broker here in the local area and I've worked
downtown in South Dallas, and I uh, uh, I believe and know zoning is very
important and as is conformity to those zoning rules, and I look forward to the

day that South Dallas, Fair Park, etc. are again a bustling, vibrant community.
I also believe in property rights.

As you are all aware, the real estate market is quickly on the rise, and uh, I
believe letting a bustling business that has been around for decades provide
those services to its community. The community is using it. Uh, the proper
way for this to work is through growth and market dynamics. There are
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plenty of car washes in Dallas that serve their community, and this is the
same.

This, to me, seems more of an enforcement issue than a business not
conforming to the neighborhood and can be dealt with in, in a better manner.
I also believe that you are all aware that there arc far worse issues happening
right around the corners of this business that should be addressed: loitering,
homelessness, prostitution, drug use, etc. Thank you.

Hounsel Mr. Voss?

EPV No questions

Norred Alright, back to your regular scheduled program. Um, thank you for having
us today. I'll try to be better about this. The um, you have a packet of seven
uh pieces of paper that I've handed the secretary. I understand that the rule is
five, and I would ask uh, I would ask --

Hounsel I understand the seven pages are all photos, correct?

Norred Say again?

Hounsel They're all photos?

Norred No, just the first one's photos

Hounsel Ok, I, just let me take a quick, quick peek at it.

Norred So, I would ask that um the normal five limit be lifted to seven

Hounsel So, uh just let me see them.

Long So, there are seven pages you're submitting, correct?

Norred Correct.

Hounsel Um, I'11 share them. I, I move that we suspend the rules and accept uh the
pages provided by the Respondent's counsel,

Beikman Second.

Hounsel Motion second by Ms. Beikman, All those in favor indicate by saying aye
Aye. Motion passed unanimously. Alright.

Nomed Thank you, I don't have a fancy presentation, I just have some of the facts
here that we'll use as a skeleton to provide uh the testimony evidence. If I
could have our uh property owner. Dale Davenport will explain that he is the
son of Freddy Davenport who owns the properly, and he's the manager and
operator of the facility.

Dale
Davenport

Okay Uh, Dad and I bought the property in 1993. My dad was retiring that
year from Lone Star Steel. He'd worked there 40 years as an electrician, we
took that summer. The car wash would've been for sale by the FDIC for over
ayear. It was a vacant piece of property, The walls had been knocked in.
Uh, we totally rebuilt the business, uh bought all new equipment, refurbished
it and uh the first day I was there working, I got robbed at gunpoint. That was
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uh '93 and so, the same property to my west is there, the same property to the

east is there. Uh, there was a Union Steward shop across to the north. Uh,

fast forward, uh the business uh --

Elaine Hill Excuse me sir, I'm sorry

Davenport Yes.

'Would you please tell us your address?Elaine Hill

Yes, my name is Dale Davenport and I'm at 805 Autumn Hill in Wylie,
Texas.

Davenport

Thank you.Elaine Hill

And I too sefve on boards. I've been a member of the uh Construction Board.

Pardon? I've been a member of the Construction Board for the City of Wylie
for a number of years. I serve on two bank boards, and uh, uh have been

own, I've owned car washes since I was 16 years old' So, I've had 'em for
over 40 years. And um so, uh we got the car wash up and, and running. The

uh business has been good. Uh, 2003, the City came to us and said there's

crime on the property and so we a, put in new lights, we put up fences, we put

up signs, we abated, we hired a security guard. Uh, the City told the security
guards call, report crime, be more aggressive. 'We did.

So, the City came back six months after that timeframe and they sued us.

And, the City of Dallas sued me for reporting crime. The City of Dallas used

my own 911 reports and said, are you saying that there's somebody drinking
beer? Yes. Do you see somebody selling crack? Yes. And they used those

911 reports from my guards, and from me, and they, to deem the property a

public nuisance.

So, the judge said, well if you don't like the ruling, go get the law changed.

So, I did. I went to Austin, and I got the law changed. And you would think
that the other people here today would appreciate the fact that it's not against

the law to call 911 in Dallas. Because the way the law, the law was

interpreted by the City of Dallas, the City of Dallas could use your 911

number that you called to deem it a public nuisance. So, we got the law
changed, It is not against the rule to call 911 and say there's drug dealing. So

now. we can call and say, there's drug dealing, and the City doesn't hold it
against you.

And the City also was told by the City, by the State of Texas the City of
Dallas ran amok. It was a cult-like atmosphere and they wanted their, the

police wanted you to hire them, as off-duty guards, especially the lieutenants

because they wanted the guard companies to be lieutenant grade or higher.

And if I'm not incorrect, I believe along that time we had some City
Councilmen that went to jail because they owned different uh guard

companies and stuff. I think Mr. Fantroy was one of the councilmen that

ended up going to jail or home arrest or something.

Davenport
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But anyway, we fast forward. The City of Dallas came back after me later on

and uh said uh imminent domain problems. Uh, we weathered the storm on

that. We showed that we was not, you know, being used for imminent

domain. We wasn't a public uh project that the City was going after. And so,

this time they came after me and my councilman, Councilman Felder, he has

never contacted me about this. He's never said, there's crime on the property'

can you do this, can you do that? Cause we were willing to do it. You know,

uh the police had a hearing, or had uh the Car Wash Association uh hearing

and all the car wash owners in south and east Dallas came together. We had a

meeting and they asked us is there, you know, some things that we can do to

work together at car washes. And so, the car wash owners did these things.

But what was so strange about it was, it was clear that it wasn't about solving

crime, it was about taking property. And I said from day one, they're gonna

come after my property, And so, I've got one little letter here I want to read.

This is from the Southwest Car V/ash Association. Dear Dallas Board of
Adjustment. For several years the Southwest Car Wash Association has been

working with the City of Dallas Police Department in the City's of,
Attorney's office to ueate an enhanced working relationship for our small

business owners in the Dallas area. Vy'e believe all business owners should

have the opportunity to conduct their business in a fair and safe environment,

We are assured by the City Attorney's offìce these off, these efforts were

progressively favorable and everyone was working in the compliance of these

goals.

Now contrary to these assurances, the City of Dallas, led by Councilman
Felder, have initiated efforts to close Jim's Car Wash, located a|2702 MLK.
The effort by the City of Dallas to define Jim's Car Wash as non-conforming
is unfair, unreasonable and legally questionable. Why are we having this at

this kind of hearing? Things like imminent domain, we should be in an

imminent domain court. But no, this new word is non-conforming.

Jim's Car Wash is not adverse to the neighborhood. In fact, people want to

be next to us because we draw business in there. In fact, my neighbor, we got

so many neighbors here, we got over a thousand signatures that I got from my
customers that uh lawyer here says I can't use 'em because we didn't get 'em
right. But, I've got 50 signatures or declarations here from uh -

Norred In your, in your packet uh, of seven pages, the last page is the car wash page

that, that uh Mr. Davenport was just reading from. You'll find pages 2

through 51 um, are declarations. Just so you know, declarations are, are made

under penalty of perjury. They are admissible in court, in a normal, everyclay

court (laughs), and certainly here. And, and many of them are from nearby
neighbors. Two of the, two of the seven pages I just gave you a few minutes
ago are from the owners or managers of, of directly adjacent restautants.

So, these are directly adjacent restaurants that are saying, we are not being
damaged by Jim's, by, by the car wash. The car wash is good for our

business. That's business owners that are right there all the time. Go ahead.
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Davenport Yeah uh, one of them's, not the one right next door, but Freedom Fashions

been there 36 years, and they, they love us. And, people can park their car,
get it washed, they go over there, they buy clothes. Elon's Village, Elon's, uh
Elaine's Restaurant uh was on tv last night showing her support for the car
wash. Uh, Blackj ackPizza, we order pizza from the car, at the car wash all
the time down there. He has wrote sworn statements after sworn statements
here and offered to come down today. We've got uh, you know, just so many
letters of support it's unbelievable. And, the price of land around me has

gone up, and uh, you know, it, the Independent Bankers of Texas have come
and said to us, they spoke at the, at the City Council meeting, and they said,
so somebody buys a business, they spend a million dollars to build a business,
and then the City of Dallas comes along and changes zoning. Well how is the
bank ever gonna get their money back? How are we ever going to grow south
if uh, if you don't have banks?

Because the City of Dallas is cutting their, you know, I mean they're just
cutting their nose off to, to spite themself to do a small business owner this
way. And one more thing let me say this is very important, very important.
(Yelling) In 26 years of business Kevin Felder, I have only had one ticket for
trash, one violation, and I beat it in court because the City said I had a, uh
some trash out there, and they wrote me a ticket. I took my cameras and I
showed that when the guy wrote the ticket and put it on my door, there was
no trash. It was civil dismissed is what they called it.

How many business owners does Dallas have that's been in business in south
Dallas for 26 years that does not have a ticket of some type? Especially in the
cleaning business like we are. I feel like I've been a good neighbor, and I
think this is politically motivated and my councilman didn't even call to tell
me that they were coming after me in the same forum.

And the people you've heard here, except with one gentleman that lives
across the street, they live on the other side of Fair Park, different areas. They
have to drive by three other car washes that aren't lit up at night like mine is.

We've got pictures here that will show that, And uh, thank you for your time
very much. Anybody want to ask any questions? Got any questions?

EPV Yes sir, Mr. Davenporl. You and I have not met before today, is that right?

Davenport No sir.

EPV Alright. My name's Ed Voss

Davenport Yes, and I, I just wanna, uh

EPV Wait, I'm going to ask you a question if you don't mind.

Davenporl Okay. Okay.

EPV Alright. Um -

Davenport I'm going to do an open records request and see how much you're charging
the City of Dallas to be here because I know you're not a City of Dallas
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attorney. Cause you're a very specialized individual, one of few in the

country that to do this,

EPV Well, I'll, I'11 take that as a, I'll take that as a compliment, but I do -

Davenport It is a compliment

EPV But I do object because it's not relevant to today's proceedings. Um, Mr.
Davenport, do you understand that the car wash use was uh changed as not

allowed at the property in December and 2012?

Davenport 'We did not know that until October of this year, and when you look at the

paperwork on that, that was sent to my 85 plus year-old dad, at the time, the

overlay did not show that the car wash was included in that or we would have

complained. The fill notes was written where it did show that the zoning was.

But, the overlay, which is what my 85-year-old dad looked at, did not show it.
So, there is some flaw to what you sent him to change the zoning.

EPV Alright sir, but you understand that now. That as of December 12,201.2,the
use was -

I know what the City of Dallas is saying that, that ya'll don't appreciate
grandfather laws or businesses that helped build this uh part of town.

Davenport

Alright. Did you understand my question?EPV

Yes, SirDavenport

EPV Alright. Do you have, strike that. At least you understand as of now, that the

car wash use was stricken as a use from your, from your property?

Davenport In, in, in ya'll's opinion, yes sir.

EPV Ok. Not your opinion?

Davenport Not my opinion.

EPV Alright. If that's true, have you considered asking for a zoning change to
have the car wash use reinstated?

Davenport Yes Sir. I have.

EPV What have you done to pursue that?

Davenport I'm trying to live through this first and go through all these procedures.

EPV Have you considered -

Davenport It's just a stacked deck.

EPV Alright. Have you considered transforming the property to one of the listed
uses that could be maybe more profitable?

Davenport I don't have $3 million to build a new Chili's restaurant

Is that the only use you think is available there?EPV
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Davenport That would probably be one of 'em that, that would be. I mean, there's a lot
of things that I would, I would love to try down there, but I don't, I don't get

the money, I don't get the backing. In fact, all my neighbors got new facia
exteriors uh back in 2013. Why didn't Dale Davenport or Freddy Davenport
get this just like all my other neighbors did?

EPV Alright sir. Um,

Davenport We've asked, we've asked in open records and we never got that information.

EPV Alright, I don't know about that. That's not why we're here today,

OkayDavenport

EPV But, you did mention that the car wash was very profitable for you here at this
location?

Davenport Yes, it's, it's, it's a for profit business, yes.

Alright sir.EPV

We believe in free enterprise and capital and, and hard-working peopleDavenport

EPV That's all the questions I have. Thank you, sir.

Davenport Ok. Thank you.

I'm, calling ... Marshall CorneliusNorred

I have some questions for -Sahuc

Hounsel If the questions from the panelists we can do them at, at the end or per

speaker uh.

Sahuc How do you want to do that? Do you want to wait 'til the end?

In this case let's wait 'til the end. So, please if you're -Hounsel

Norred V/hatever the panel wants to do

Hounsel I just, I brought it up now. We'll wait 'til the end. Thank you,

Marshall Corne-, Cornelius.Norred

Marshall
Cornelius

My name is Marshall Cornelius. I live at 2706 Peabody Avenue which is

directly behind the car wash. i've been there over 26 years. Yes, they have

shooting in the neighborhood and it's in every neighborhood. You can't
stand here and tell me that you don't hear shooting anywhere you go. But, is

it directly because of the car wash? No.

You've got to get right up on it. fspeaking about the microphone]Norred

Cornelius I, I was in the military for l8 years. I retired as a staff sergeant. I love south

Dallas. My kids live there in south Dallas. I have neighbors in south Dallas

that will support the car wash. Businesses, like he said, supports the car
wash. The car wash builds, everyone around there, is an asset, That car wash

brings people in. It's, it's, it's a landmark. People come from all ovgrlhe
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world to come to south Dallas car wash, and that's a fact. We have
professional football players, basketball players, Erykah Badu come every
year. Every year, Erykah Badu will come to that car wash and support it. To
lose this car wash would be devastating to the community. Crime rate will go

up, guaranteed. Because nowhere for, where they going to go? There's no
place for them to go, but start breaking in robbing and stealing. You think
you have problems now, you'll, you'll, you'll see. And that's afact, Thank
you very much.

EPV Excuse me, Mr. Cornelius.

Cornelius Yes, sir

EPV Um, are you retired?

Cornelius Yes, I am

EPV Alright sir. Thank you.

Pham Elaine, can you remind us of how much time is left?

Elaine Hill 10 minutes and20 seconds.

Norred Dale, if you could just, you've provided a number of pictures

Davenport Yes.

Norred What were you intending to tell the Board by provision of this, of these
pictures?

Davenport Yes, this lady that spoke while ago uh said that uh she works on Elsie Faye
Higgins Street. V/ho was that? fl-ady raises her hand.] Okay. This is the car
wash that you're, it's [Mr. Davenport left the podium to show her a picture,
inaudible statementsl,

Elaine Hill Sir, we're gonna need you to speak into the mike, please.

Norred Just stay here.

Davenport This car wash at 4625 Elsre Faye Higgins Street, and it's got 30 cars or so in
the front. And they talk about uh, Councilman Felder talk about cars at my
car wash at night. Yes, we have cars at my car wash at night, and my car
wash is lit up. I have $30,000 brand, of brand new LED lights that we put in
two years ago. It saved me on my electric bill. My electric bill went from
about $1,400 a month to about $750 a month because we went with LED
lights. They're 60 percent brighter, cleaner, whiter light.

This car wash down the street from where she's at, that sometimes my car
wash gets a bum rap from, does not have lighting in it, at night. But, yet you
have, you've got 40 cars in the front in the parking lot. I took these pictures
last night. Uh, this other car wash on Second Street, close to the Mildred
Dunn Park Recreational Center, the picture there that we're looking there is, it
shows, it's a six, it's a four or five bay car wash, but they've got a power
washer out there washing cars. In other words, the water drains out into the
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parking lot and no money goes into the, to the meter boxes. So, that's my
competition, and my car wash stays busy. We keep it working. We keep it
clean, Do we have crime there? Yes, we have crime. But it's not because

I'm not calling the police, I'm not reporting crime.

And, I even led a uh, uh led a, Tiffany was our last City Councilperson before
Mr. Felder, and we got a thing called the Public Improvement District, going.
The uh, one of the judges, uh City of Dallas employee judge came to me and
said, we need to do something about crime in our area. And if we open, if we
get this PID, we can have more street lights on Lynn Way and Myrtle Street
and Pennsylvania. And, it's not in the high dollar area where a lot of these
other uh people have spoken. They have lights. But, a lot of these other uh
streets in South Dallas, they don't have anything. They're not being taken
care of, and these LED lights would be so much to that community down
there. And so, my, ffiy point is, I helped push for that, and we got that money,
we got it passed, and they hired Hip Hop Management to, to operate it, and
whether or not they did a good job or not, I don't know, I'm sure Mr. Felder
can tell us all about that,

But I can tell you, we've been taxed for several years and that money hadn't
been spent and when I started asking questions, where's the money, that's
when I started getting problems again, this summer from the City of Dallas,
Ok. Follow me here. And, I notice where Carolyn Davis, my old City
Council, I'm, I see where she's in trouble for bribery and she's admitted to it.
She used to come down to the car wash and harass me too. And, so I'm not
going to say when I talked to Kevin Felder last. As far as I know, he's
probably a, his intentions are good, but I tell you what, if he'd just come to
me and said, 'ol-et's try to clean this up, let's work together," I would have
bent over backwards to try to have done something for our community,

And, this is a political witch hunt is what this is. My car wash brings
business to the community. My neighbors to the east, north, south, Marshall
lives right, he lives on Peabody. He's the Peabody Home Association right
there. And uh Gary, he lives, I don't know, just west of there. And, we got a

thousand signatures in three days and then, you know, he said I did it wrong,
and he's right. And so um, we got, I got 50 signatures the last couple of days,
declarations, not -

Norred Declarations.

Davenport Yeah, declarations, not signatures. And so uh, and I, I would like to do more
down there. I would like to put some architectural change to the car wash. I
would like to put some trim and some chrome and make it really look nice,
But every time I get ready to do something, the City of Dallas hits me with
something new.

Il if the City of Dallas would, would try to build things up instead of tear'em
down, they spent more on attorneys than they have ever spent to try to help
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me down there, And, I've never gotten a dime of grant money. I, I, I yield to
my lawyer.

Norred Thank you.

Elaine Hill 4 minutes and 43 seconds

EPV i just was wondering if, if, do you have a copy of those materials for me?

Norred Ido

Hounsel Mr. Voss, you mean the seven pages?

EPV Correct

Hounsel Okay, We've got extra copies up here I believe.

Patti Priesing Hi, my name's Patti Priesing. I live at9-, at 9147 Bretshire Drive which is in
Felder's District actually probably less than a mile from where he lives. Um,
I have known Dale Davenport uh for 30 yeaÍs, uh been friends with him. Um,
and as far as the car wash goes, what I have seen is all over south Dallas there
is homelessness. This is just all over Dallas in general.

Everywhere you go you can find people loitering, laying down, sleeping. So,
the pictures of them doing this at the car wash, he calls all the time about this
uh to try and get some assistance with it, uh, to, with the homeless problem.
Um, if you'd just, I just want to hold this up. This is not anything we've
admitted, but I was able to pull the crime statistics for the Beat 345, which is
that beat. It's a very small area. There is 142 pages of crime repofis. When,
I uh, yeah, ok, anyway. Um, he is not responsible for the crime in South
Dallas. Every other car wash has people loitering and doing the same thing
and nobody's going after them.

Norred Thank you. Thank you, okay, I'll wrap it up here. I originally asked for a
continuance on this matter uh because we couldn't get the, the crime um
information. But I found out that there's a cool application we'll show yotr in
just a second. Before we go there, I want to have everybody understand that,
that this is not about whether or not there's even crime at the, at Jim's Car
Wash. This is about whether we are of an adverse effect. And it is not, at, at

the beginning of this Mr. Voss said it is the goal to get rid of non-conforming
uses. Maybe that's true as a city, but this process does not include any part of
that. That is not a factor here.

The only thing that's a factor here, is whether or not Jim's Car Wash is an
adverse effect on nearby properties. That's it. The burden is not shifted to us.

The Applicant has to show that we have an adverse effect. We don't have to
show that we don't have an adverse effect. Right? It's kind of like when a
person is, is charged with a crime. They don't have to prove themselves
innocent, the prosecutor has to prove that they're guilty. There's a very
difference there. So, if it's a jump ball, the innocent person wins,

I think we've established that, that we have a hard-working businessman
trying to do a job. The only question is whether this is adverse. And so, I
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was able to, you have this really interesting um, I'll um, process here, and this
is, this is, this is from the, I'm going to ask that you take judicial notice of
this, cause this is from the Dallas website. This is not something I cooked up,

Hounsel It's the same as this, correct?

Norred Say again, it's the same as that I just wanted to show it in public, cause I
didn't have it for everybody. This is the, this is all of the crime repofis. So,
people can talk smack all day long about well, I've seen crime here, I've seen

crime there. This is the reports. This is what the police say. Okay. So that
little red dot right there in the middle does that look like that's some sort of a
den of sin? Nope, it's just part of south Dallas. In fact, if you blow it up,
which I don't have time to do, you'll see that there's a good stretch of MLK
right there that, including Jim's Car Wash, which is uh really well-behaved in
comparison with many parts of the City.

So, this is the, this is the real deal, this is the real data that you guys can go to
and you can expand and play all kinds of games. You get to this from the
Dallas City, Dallas City site. So that's real, and, and, I've got one page of
that printed off I think in this resolution, this is uh, I forget what resolution
that is, But anyway, that's all the crime.

So, people can have opinions about this and that and the other. This is the
real crime. The uh, so I, I just want to make sure that people understand that.
I would, I would encourage you to watch some of those videos that Mr.
DeVoss fsic] said, that's why I didn't object to them. You'll see the shoot-
out, the shoot-out he wants to talk about. There are people lined up for blocks
on MLK Boulevard, blocks, and so he wants to say, well this is Jim's Car
Wash. No, it's MLK. Jim, Jim's Car'Wash is on MLK. So, ftimer goes off].
I'm happy to take any questions. Thank you for your time.

Hounsel With time up, I know Mr. Sahuc had questions, Is that still true? They were
probably directed to Mr. Davenport? Or, okay.

Philip Sahuc Ok, Mr. Davenport uh, what are your hours of operation?

Davenport Twenty-four hours a day, seven days a week.

Sahuc Um, Mr. Trammell or, is that, what is code on hours of operation or if not,
can the Director answer that?

Charles
Trammell

There is no time limit on the hours of operation for that use, Sir

Sahuc ok.

Davenport You can read a newspaper at any spot at that car wash, 24-hours a day. Well
lit. If I turned the lights out down there, they'd have the place tore up,

Sahuc Ok. Um, if um, the second time you got up you said uh, raised some
questions about, or you raised the issue about improvements to the facility
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and making it nicer. Um, have you submitted any plans to the City to
improve your property?

Davenport No sir, I have not.

Sahuc And why haven't you?

Davenport Because I'm trying to survive there day to day right now. We spend our
money right now on attorney's fees. But, I would like to, to do, to do more,
be more part of the community.

Norred It's money well spent. (Laughter)

Sahuc lJm, excuse me? Um, you say that um Mr. Felder has never come to you and
asked you to clean up the property. As a business owner, if you see the
activity and the trash on your property, why is, what are you as a business
owner doing to clean up your property and maintain the integrity of the
property?

Davenport I have people twice a day clean that car wash. The car wash is clean. And,
the pictures that they showed where those uh shopping carts were, I couldn't,
when I called the police to get the shopping carts off, they, they take it to tire
vacant lot behind my property. So, what I did, I called 3l I and then they sent
Code Compliance out there to go after that property owner to put up a no
trespassing sign so then we would have the right, or the police would have the
right, to get the trash off.

Because as I would clean my properly, they would move next door and then
we would have, you know, have to deal with that. So, we got 31 1 on it,
where we can keep the adjacent properties clean. I clean up the alleys. I
clean up the fences. And like I told you, in 26 years I've gotten one ticket.
And we beat that in court. We turned the film, my, my camera on and
showed it was clean when I got the ticket. So, I went and talked uh to that uh
person that wrote me the ticket, and they said it was a politically motivated
ticket.

Sahuc Okay um, one of the declarations that you submitted is from uh, uh Mr.
Ephraim, uh who is the owner of Freedom Fashions?

Davenport Yes

Sahuc Um, I'm assuming he's not here?

Davenport No, huh-uh, he's uh, he's working.

Sahuc Okay. In here he says, 'oI don't have problems from people that operates
business from Jim's Car Wash." What is he talking about? Are people
operating businesses from your car wash?

Davenport No. Uh, I guess it means what he says that he doesn't have any problem with
the way I operate the car wash. I've known him for 36 years. I knew him
before his son went to medical school and made a doctor.
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Sahuc Okay

Marla
Beikman

Mr, Davenport?

Davenport Yes, ma'am

Beikman How, how many times a week do you visit the property?

Davenport I'm there about uh five days a week.

Beikman And how long do you spend at the property?

Two or three hours, usually late at night. Usually Monday and Tuesday I'm
not there. Brian Wilson works for me on those two days and covers me, but I
have people that are sweeping during the day too.

Davenport

Beikman I was going to say, how many employees do you have and what are their job
responsibilities?

Davenport To sweep, I got, I got two ladies that do nothing but sweep, and then Brian
bags trash and hauls it off.

Beikman And how many hours would you say they do that per day or per week?

Davenport Uh, two hours in the morning, two hours in the afternoon, and uh then Brian
probably works uh 15, 18 hours a week. Something like that,

Beikman Uh, is there any effort to make, because I have driven down MLK, and I have
seen cars backing up on MLK, and I've also witnessed lots and lots of litter
around that property, so I'm just wondering how many hours are spent trying
to keep it clean?

Davenport
'We, 

we, we keep it clean. And, and my uh ticket book would show that if it
wasn't. But, yes ma'am, we keep it clean.

Beikman Um-

Davenport You know during the day, you know, uh mid-day is probably its worst poir-rt,

but, you know, mornings and late at night we keep it back, we clean it back
up.

Beikman And you have not um thought about any other ways or uses for that to get it
into compliance with the current zoning uh that's allowed?

I don't know of any other thing that I could put down there that would
probably be as successful or as successful as this car wash has been. I mean I
thought of other things you know, like at one time I wanted to, to look at

doing a Sonic restaurant, you know a drive through Sonic and uh, uh the
realtor that was here, the first person that spoke, uh he said the draw is the car
wash. People want to be around the car wash. The car wash is what brings
people in that area.

Davenport
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And all the businesses around it, the pizzaplace, Blackjack Pizza, Elaine's
Restaurant, uh the new washeteria across the street, they've all, you know,
profited from the car wash.

Do you really feel that it's necessary to have a car wash open 24-hours a day?Beikman

Davenport If I'm going to be in business, I need to be open 24-hours a day

Beikman Do you have any kind of um -

Davenport All my other car washes

Beikman .. statistics that show what hours that it's used, especially during the night
time?

Davenport Uh, in the summer time, it's more busy at night than it is the day I'd say by
two to one. Because it's cooler.

Beikman Even after midnight, and before?

Oh, yea, absolutelyDavenport

Beikman Are you ever there then?

Davenport Yes ma'am.

Beikman At those hours?

Davenport Yes, ma'am

Beikman How frequently?

Davenport Oh, probably three or four nights a week. You can call the police anytime.
I'm down there. I have no fear.

Beikman Okay. Thank you.

Davenport Uh-huh. Thank you.

Hounsel Question was kind of raised before, but why do you consider the car wash
successful?

Davenport Uh, I've got two daughters that have graduated from college this year, and
this car wash has helped me to put them through college. Um, I've had heart
surgery, uh I've kept my head above water. I've got perfect credit, and uh it's
helped me make a, a living. Uh, you know, I've got other jobs. Um, I enjoy
the car wash business.

I bought my first car wash when I was 16 years old. My dad was a
steelworker and a good electrician, and he helped me. And uh, when my
mom died, um I had a lot of good solace with the people that worked there,
and at the car wash and that customers and stuff like that. Um, I had a rough
go uh when mom died because that was the same time the City of Dallas had
sued us, and they were forcing my 70+ year old dad to come down there and
be there at the property, and uh, uh, he was, my mom was dyine of pancreatic
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cancer at the time on that year that the City of Dallas forced Dad to have to do
a certain amount of things that just was crazy.

And uh we've sent, we've sent films of people selling drugs to the Dallas
Safe Team and nothing ever happened. You can call a policeman right now,
they won't show up down there.

Hounsel Well, I, if, the question was if it's profitable and there's other -

Davenport Uh-huh

Hounsel car washes -

Davenport Uh-huh I

Hounsel In the general area?

Davenport Yes

Hounsel I, you probably don't know if you're more successful or not, but, but why
would people come to your car wash instead of others in the area?

Davenport I'm sure that they uh, the other car washes, you know, are, are probably busy
too, but I think mine's more busy. My water bill's more than anybody else's
by two.

Hounsel And, and, and why do you think that is?

Davenport Because I got, it's safe for one thing. Go to the car wash uh on Elsie Faye,
and it's dark down there at night. You get, you know, uh the car wash on
Haskell, they had a killing what, uh two or three months ago, Mr. Felder?
They had a, they had a killing at that car wash.

Uh, the one on Malcolm X, they've had two killings in the last five or six
years. I've never had a murder at my uh business, thank goodness, And it's
cause it's well-lit and it's clean, and there's, you know, there's activity there
There's people there. There's people that come in, you know, with money.
IJm, we've got, I mean, a, a lot of people come back and meet, see their
grandmother on weekends. I've got a lot of long haul truckers, you know,
when they get, get in from a run, they go, you know, uh bring their car in
there, go see their mom, you know, that's down there.

Um, our pressure's 1200 psi, we got good soap. The vacuum are still 50

cents, they work good, Uh, it's, you know, the car wash works. It's clean.
I've got electronic sensors. You put your money in, it works. I mean I've
been doing this a long time. I want the car wash to work,

Hounsel So, at one point in time, I read that you had hired security guards,

Davenport Yes

Hounsel How long was that?

Davenport We did that in'03,'04, again in uh'06. Uh, we spent about half of what we
made or more on what the guards charged us because we didn't hire one
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guard, we hired two at the time. And uh the guards were, um they kind of
flushed things out, uh but the guards are a lot of problems too. Look at the
strip club the other day. They had a, a guard that shot somebody for no
reason, and uh the guards that we've had, some have been good, but a lot of
them have been very questionable, even though we hired licensed guards and
all that.

Uh, I, I'm, they get security guards out of a, a job pool that is below what
ya'll are having to hire Dallas policemen for now and ya'll are having trouble
keeping policemen in, you know, ya'll are lowered ya;ll's standards and
lowered and lowered.

Hounsel Ok, ok. Uh, did the, did the security guards change the number of cars
coming in, number of washes? Did, did it help with --

Davenport Ah the first, yeah probably the first week it showed down a little bit, people
were apprehensive, you know. What's going on? You know, what
happened? Why do we have guards? Actually, it scared some people
because there were guards and then I put up these big signs that said, uh, uh
no drug dealing, no prostitution, no this, no that, and the local neighborhood
association, atthat time, came to me and said, we don't like that sign. And I
said, what do you mean? And they said, well it's like bars on a house, you
got bars on a house it means there's crime. You got signs up, you're
advertising that this is a bad area, And so, uh we had to keep the signs up for'
over a year. I mean, I had huge signs. You can see them in that pamphlet in
there. I had these huge signs. Then we took them down because the local uh
homeowner's association did not like the signs.

Hounsel So, would you say that the better the business performs the more attractive it
is to those who might want to commit cri, crimes?

Davenport No. The better that car wash is, the busier the car wash is, the better people
that I get at that car wash. The UPS drivers. I got a lot of UPS drivers. I got
car clubs that wash there, uh you know, stuff like that. The, the, the uh car
wash that is not lit, that is not apart of the Car Wash Association team, uh
those are the ones that you have more crime and so forth. And that's why I
have always wondered if this Safe Team at the City of Dallas has worked so

hard to stop all this, why don't they go after the, why, they pass these, these,
this Chapter 125 Public Nuisance law. It was supposed to go after drug
houses and stuff like that, so why don't they use that law to go after the drug
houses and stuff? So, why not go to a business and say, you need lights. The,
the dope house that's just south of my car wash, uh I've asked, it was the Safe
Team, and then after they went after me and the State went after them, they
changed the name of the Safe Team to Public Nuisance Team or something
like that. And my main question was, why can't we put a 911 sign on the
door of the dope house so that the police would know where it is and uh the,
the local neighbors would know where it is. And, it, it, for the life of me, I
don't understand why the neighborhood association don't spend more time
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going after the dope houses than they do me? But, it's more fun to go after
me cause I'm a target for some reason.

Hounsel So, if, many, many have said that, that crime happens all the time.

Uh-huh.Davenport

Hounsel In different places -

Davenport Uh-huh.

Hounsel Maybe moÍe, maybe less here, I mean that's all up for debate

Davenport Uh-huh.

Hounsel What time of day are we normally talking about then?

Davenpoft I can tell you at Sunday, at 5:08 last, this, this Sunday when uh Rochester
Park closed, all the cars came up to Myrtle and MLK up in that area. I called
the police and I said, they're blocking my entryway and they're going to be

racing up and down MLK Boulevard, and the police said, we need to call
more elements.

So, there was two police, then four police, then six, so we had six policemen

sitting there at Myrtle and MLK. They watched the cars race. They did not
make, they didn't try to arrest anybody, they didn't try to write a ticket, they
didn't try to do anything. And I asked them, why can't, why don't you do

something? Well, this isn't as bad as, you know, them having a shootout over
in Bon Town or, or, you know, doing something else.

So uh, I say, arrest them. If they're dealing, if they're selling drugs, arrest

them. Just like when I took the tape of somebody selling drugs and I handed

it to the uh, uh, the policeman, Pres-, Sergeant, uh Preston Gilstrap, I handed

him the tape when he worked for the Safe Team, and I said, there he is selling
drugs, and they said well, we got to go get a court order or something to use

this tape. And it ended up costing me about $400 in attorney's fees for me to
give a tape to the City of Dallas. You know, it's, there's, there's a disconnect
here somewhere because I am the one that's fighting crime. I am the one that,
my property taxes have gone up probably 400% since I bought the car wash,

I mean, if I'm, uh I think my car wash has been successful. I'd like to do

more to it. I'd like to make it a more cool design. I'd like to make it uh a
more trendy look. But if you don't know if you're gonna be in business next
year or next week or this aftetnoon, well uh, you know, there, there it is. So,

here I am.

No more questions for me.Hounsel

Rodney
Milliken

Mr. Davenport, I have a question for you.

Davenport Yes, sir
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Milliken You had mentioned that um there are patrons to your car wash that actually
go do business across the street and when they come back -

Davenport Yes

Milliken That their cars are washed

YesDavenport

Milliken Do you have a staff that does that, or -

No, they have people that wash their cars that they contact and they'll meet
them at the car wash.

Davenport

Milliken If you had been approached by, let's say a fundraising team maybe like Girl
Scouts, Boy Scouts --

Davenport Sure.

Milliken Would they be comfortable doing that fundraiser on your property?

Davenport I would hope so. I would hope so. V/e have done that in the past.

That's all, thank you.Milliken

Davenport Uh-huh.

Beikman Um, Mr. Davenport, when the City, uh when the City uh redid the ordinance
in 2013, if I understand you, your father was notified of public meetings. Did
he not pass that on to you or were you not involved at the business at that
capacity?

Davenport I was involved in the business and uh we were, we were told that as long as

we owned the car wash, it would be a car wash.

Beikman Who told you that?

Davenport The City staff did. And then we, we looked at, and then in October when all
this come down was when we found out why we didn't argue any more.
Because I really didn't think for sure that we were involved in it because the
overlay, and, and my Dad, even though he's old, he's pretty sharp. And uh,
and when we got all the information back out, cause if we get something from
the City of Dallas, uh it's a big deal around our house. And my Dad looked at

it and the overlay was not showing the intersection of Myrtle and MLK. It
was showing a property further to the west. So, we dismissed it. But the field
notes, which dad didn't read, showed that we were now being moved. Cause

I promise you if we had known, we would have, you know, been screaming.

Beikman So you did not attend any of the public meetings ... (inaudible)

Davenport Nor did we know about them, no ma'am, and I, I don't think many of the
local people did. And it's, it's pretty blatant to us that the City probably hid it
as best as they could from us.

Beikman You did not get notification of those public meetings?
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Davenport Uh, I don't know about that. i know that my Dad did get mail. They said that
he got mail. And then we've gone back and looked at what the uh Jennifer
Staubach Gates showed at the City Council meeting and it was an overlay, did
not match where our car wash was. We would have certainly, if we had
thought we were not going to be in compliance, we would have argued,
argued and argued because the City of Dallas has been after us for about l4
years for one thing or another.

And the, the more, I, I mean I have, you ask about trash, uh we have worked
hard to keep that record clean and keep that car wash clean. And my, and my
neighbors around me have been my neighbors for 26 years, and uh, you
know, they, they back me. And if the car wash is closed, crime will go up, no
doubt.

Beikman Okay. Thank you.

Davenport Yes Ma'am.

Sahuc I have a follow-up question. Uh, Mr. Davenpoft, earlier you told me that no
one else was running a business on your property. Um, you just uh answered
a question uh, uh about people leaving their car and --

Davenport Uh-huh.

Sahuc Going off, doing business and coming back.

Davenport Uh-huh.

Sahuc And the car is washed. Are these people washing the car for free or are they
running a business within your business?

Davenport Oh, I, I'm sure that, that they may have, you know, contracted with
somebody. That's, that's their deal. I've seen people with their kids, their
kids will wash the car or whatever, and they'll go across the street to uh, to
eat or go to Freedom Fashion or whatever. And uh, uh, we've got a guy that
sells barbeque out there at the corner of Myrtle and MLK. He's out there
nearly every Saturday and Sunday. I have called --

Sahuc On your property?

Davenport No, on the street. And, for example, Sunday I called the police and the six
officers were out there and I said, you know, there he is blocking my,
blocking Myrtle Street. And the officer said, he's not on your property, as he
sat there and ate his complimentary barbeque sandwich. So, you know, we --

Sahuc Ok. That's, that's it.

Davenport Uh-huh.

Hampton I just had one follow-up question. Um, my colleague had asked if you um
had considered any other uses. Have you uh given thought to applying for the
SUP and becoming pliant, compliant with the current zoning?
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Davenport Well, the, from what I understand, uh if I did it I would not want to get a
SUP. I'd want to go back to where I was because if you get an SUP, that
means you have to coddle down to the City every year or whatever. And I
know the people that have had the uh, uh, uh metal business, scrap metal
dealers down there on Lamar Street, I know that they have to work very hard
to get their SUDs or um, uh deals. I want to be fair. I wanted a level playing
freld and uh, uh Freddy Davenport and Dale Davenport -- we don't have a lot
of money but we have honesty and we have integrity.

Hounsel Alright then if there are no more questions of um the Respondent and their
witnesses, then we can wrap up with the rebuttal from the Applicant.

Davenport Okay. Thank you.

Hounsel Five minutes

EPV Do I get any questions after this last speaker? flnaudible conversation not on
microphone.l

Hounsel I'm sorry. Uh, yes.

EPV Do I have any time left for cross?

Hounsel Well, I'm, I know you'd asked some questions, so I, I wasn't sure. I

EPV Mr. Davenport, if I could ask you a couple more questions, please sir, and
they're gonna need you to talk into the microphone,

Davenport Yes sir

EPV Ok. Um, the lawsuit you mentioned, was that back in 2005?

Davenport I believe that's correct.

EPV Alright. And the, the security guards you said were hired in 2003, 2004 and
2006, did I hear you right on that?

Davenport I'm not for sure of the exact dates. Seemed like we hired some in 2003, then
we hired some more in 2005. You'll have those records just as well as I
would cause it was all uh through temporary restraining orders and all this
and that. And then we hired one guard company, and then my City
Councilman come down there and said, (yelling) "I hired the wrong guard
company."

EPV Alright but that was prior to 2012?

Davenport That's correct.

EPV Ok. Now, um you said you

Davenport I hired the wrong guard company.

EPV Alright i heard you. Um, the next question I have uh concerns your hours of
operation, you said it's24 hours aday,

Davenport Yes Sir.
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EPV right? And do you know who Jill Haning is up in the City Attorney's office?

Davenport I have a letter here I'd like to present.

EPV Well I don't want to look at that, I want to ask you a question

Davenport I'd be glad to show the letter to Jill. Yes, I know her

EPV Okay

Davenport Uh-huh.

EPV Did she ask you about a no trespassing sign being put on your property?

Davenport Yes, she sure did

EPV And you refused?

Davenport No Sir I did not.

EPV You did not refuse?

Davenport i did not refuse. Because I have my letter here I'd like to present.

Hounsel llnaudiblel

Davenport Yeah, let me get the letter.

EPV Hold on, hold on, I'm not done

Hounsel No, it's, that's not how it works

Davenport It takes two of us.

EPV I'm going to object. We've already allowed him more pages

Davenport He asked a question, let me answer it

Hounsel The question does not require you to provide evidence.

EPV You've answered my question, Mr. Davenport, thank you. Okay

Hounsel You've answer the question.

Davenport llaughingl Oh, ho, boy

EPV Now, I wasn't clear on your answer to the question, did you or did you not get
notice of the zoning change that occurredin2012?

Davenporl I never saw it.

EPV Do you think your Dad saw it?

Davenport He may have, he may not have.

EPV Alright. That's all the questions I have. Thank you.

Hounsel Alright then let us then move on to that rebuttal

Davenport My Jill letter. You've got the Jill letter ftalking off microphone to Norred].
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EPV Alright Mr. Chairman. I'm uh, while I'm getting plugged in, a couple of
clarification points. The seven pages that started with these extra pictures, did
you already rule to allow them in?

Hounsel finaudible]

EPV I think the Board did that, didn't, ok.

Hounsel Yes sir.

EPV Uh, one matter while I'm uh, I've got a couple more slides to um talk
through. Um, so while that is trying to work, um the one matter I wanted to
address is, is, is a legal matter and I don't want to usurp the City Attorney's
office role here but I do want to address it. And that is the idea that's been
presented here lately, a little, a few minutes ago, that they didn't get notice of
the zoning change to try to, to undermine its effect.

And what I will tell you and I will let, I will leave the City Attorney's office
to follow up with this, if its necessary, but there's a statute called the uh
Validation Act so that any action and enactment of an ordinance by a City is
deemed valid after the passage of three years if there, if there's no lawsuit to
challenge it within that three-year time period. Uh, I've found no lawsuit
challenging Ordinance No. 28860, So, I wanted to mention that to try to put
to rest any potential fears there may be about, about the notice uh question.
Okay. um.

Norred While they're working that out, you heard a question I think that i think
there's documentation that's been um called forth by the question of the no
trespassing signs from Jill. This is a, a helpful letter in response I would like
to provide to the, to the Board.

EPV I would object

Hounsel I, I, I'm going to sustain the objection. I mean, the question was answered,
and he didn't ask for it. We're not asking for it. Even if that was part, it was
mentioned, but we don't, do not, do not require it as evidence.

Norred As long as there's no negative inference that anybody's taken, that's fine.

Hounsel The question was answered and he, he --

EPV Alright. Um, I will cover in my last couple of minutes briefly, um I want to
uh remind the Board of the um decision today is whether um the case should
proceed to the second hearing, and by determining that, the Ordinance
provides a list offactors, uh the factors you can consider.

Uh, the character of the surrounding neighborhood. The degree of
incompatibility of the use with the zoning district. Uh, particular here, uh I
showed pictures of the surrounding neighborhood and the character of it with
the businesses and the residences. Um, um, I submit that the car wash doesn't
fit with that neighborhood. Uh, the degree of incompatibility of the use with
the zoning district, it's expressly prohibited now. Uh, the manner in which
the use is being conducted, uh you've heard testimony and seen evidence on
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both sides of that. Uh, the hours of the operation of the use uh is admittedly
24-hours a day uh with lights at night. Um, public health and safety, there's a
dispute about that. Um, as I mentioned earlier, this is not a determination that
you have to make about whether this is a legal public nuisance, per se, under
criminal law. That's not your burden. Uh, public disturbances created or
perpetuated, I've provided the videos that help show that. Traffic and other
parking problemé. I believe that any one or more of those factors have been
met today to justify uh your moving forward with this with an affirmative
vote.

So, to remind you of the non-conforming uses, the purpose in the City is that
nonconforming uses should be eliminated in accordance with the law. Uh, I
submit that, that the conclusion you should reach today is that the Board
should find that continued operation of Jim's Car Wash, which is admittedly a
non-conforming use at2l02 Martin Luther King Jr. Boulevard, will have an
adverse effect on nearby properties, that expedited compliance is appropriate
here, and that the Board should proceed to establish a compliance date for the
non-conforming use at an upcoming Board meeting.

Now I hope you don't find me too presumptuous, but I did provide a, some
language for a suggested motion at page 307 of, of my notebook, but other
than that, then based on the evidence, I submit that the Board should vote
affirmatively today. Thank you.

Hounsel Alright. Um, for the record, I think, we were provided motions from City
Legal as well and I believe we would, we would want to use that. Now um
part, ok, the time is now 3:35. We could take a quick five-minute break, not
to discuss anything about that. But would, would, would people, would
panelists like five minutes before we actually move forward? Alright. Then
let's do that. I, I'm going to ask that we take a five-minute break,

Long Before we break can I just ask that everyone and anyone that's shown a
PowerPoint show today to give me a paper copy for the file. If you've shown
a show, please one paper copy of it for the, for the record in the next 24 hours

fMeeting adjourns for five minute break.]

Hounsel At this time, I'll, we're resuming, but we're going to go ahead and close the
public hearing um and as we've been advised, it's most expedient and to keep
a proper record to go ahead and start with the motion. And from that motion,
the panelists uh can discuss and then, you know, eventually vote on this. So,
with that in mind, let's go forward. Um, is there anyone wishing to make a
motion at this time?

I will proceed. Alright. Uh, alright. I move that the Board of Adjustment, in
Appeal No. BDA 189-03 1, based on the evidence presented at the public
hearing, find that continued operation of this non-conforming use will have an
adverse effect on nearby properties, based on the following factors, including:
uh, the character of the surrounding neighborhood, Uh, the neighborhood
being the immediate area on MLK Boulevard that's zoned CC. Uh, there are
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a series ofunder-, under-, undeveloped and underdeveloped properties and
none of which on this particulat area are a similar car use, use.

Uh, secondly, the incompatibility of the use with the zoning district. This has
been established through the, through the representations of the Applicant.
Uh, in the CC district there is a high degree of uh incompatible, the car wash
being incompatible with those related uses on the property.

The third being the manner of the use. Uh, we would support that, I would
support that with the finding of fact that there are 24ll operations going on all
the time with a limited amount of employees being, uh employee time spent
at the property.

Uh, in addition to that I would indicate as far as the hours of the operation of
the use again the 2417 operations being uh, uh, uh, impactful on the property,
Uh, continuing on, the extent to which continued operation of the use may
threaten public health or safety, Uh, there were, with the finding of fact that
there were crime operations on the property uh possibly and likely drawn by
the use itself uh to that property. Um, moving on, uh the environmental
impacts of the use operations are included including noise, uh glare and uh
trash impacts on the property were, were, were witnessed on the properly and
we make that finding of fact here.

Um, continuing, the extent to which public disturbances may be created or
perpetuated by the continued operation of use. These were shown through
additional crime incidents which may or may not be reported. Uh, also,
another fìnding to the extent related to traffrc or parking problems, there were
uh testimony related to the uh traffic blockages that were noted from time to
time on the property and uh those, those are, are impactful again here as well.

And, uh based on the facts that I've mentioned before, uh motion's right now
on the floor to uh find the adverse effect on neighboring properties,

Sahuc I'll second it.

Hounsel Alright. V/ell, I said a mouthful there, and I would uh appreciate if my
panelists would have additional thoughts on the motion.

Beikman Uh, Mr. Chair. One thing I noted in some of the written documentation we
got from people who were supporting the car wash was that it was a place of
social gathering. And my feeling is you go to a dentist, uh to have your teeth
fixed, you go to a fitness center to exercise. And you go to a car wash to get
your car washed. And our pictures that we had in our docket and some of the
other testimony shows that people are there who are not washing their cars.
They're, they're not there for the business that this was given a CO for. So, I
feel that in itself is a negative, It's n-, a dentist office isn't supposed to be a
social club and neither is a car wash. So, um, I don't think that substantiates
um the cause at all.

And as far as the lights are concerned, the pictures that I saw in our packet, if
I lived around that area, I would consider that a negative, not a positive. In
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fact, in my area we just get, got through with a zoning case for a school that
wanted to put large lights like that for their protection and the neighbors said
no because for 24 hours a day that is not a positive, that's a negative. And if
it's running 24 hours a day you're also going to have traffic noise. Um, to me
that is not a positive influence on the neighborhood, So, thank you,

Hampton I would, I would support everything uh just said, I'd also note that as you
look back at the, um in the evidence we were given are the um materials
provided. In2012, this was identified as a concern to the community and
stakeholders through their community meetings uh would, you know, most
times these take a lot of uh public input and a, avery diligent process to
consider what the community and the community's goals are and it seems like
they have made the determination that as they want to see this area develop
and continue to grow that uh this was not a use that was contributing that, to
that. So, for that reason, I'll be supporting the motion.

Sahuc And my only comment to add with uh, to everything that's been said,
including the Chair's um, uh findings of facts in his motion, is, you know, for
six years we've known, um six to seven years we've known that uh, this uh
car wash was uh no longer allowed in this zoning district. Uh, yet the owner
of the property has uh not gone to the City with another use or another
proposal or even a proposal to clean up uh the property uh and uh perhaps
make it uh more conducive to the zoning district, uh and for that reason, I'li
be supporting the motion.

Hounsel Good. I'd like to make a couple of extra comments. Um, the statements were
made related to the City is after us. And the five panelists here, we serve in a
quasi-judicial function, And we've been appointed by council members and
we don't get to ever talk to them again. We've sat here, we do that job, we're
not to be lobbied.

And so, the fact that those other things are out there, they're argues, they're
arguments, they're shadows, we, we, we are in no position to process that.
There may be. V/ho knows? I, I, I, we just can't go there. This is a quasi-
judicial body. We've heard those statements, I would give them some
relevancy, but ultimately not enough relevancy, If those things are possibly
true, that would be a counter complaint. This body cannot hear the counter
complaint that the City has been unfair to you. We can't give that any
weight, It could easily be things about that.

We're here to determine is there, is there an adverse effect on neighboring
property and I kind of gave the spiel earlier on that. But the legal process for
getting rid of non-conforming uses is, is longstanding. There's state rules,
City's had these rules, they've existed, they've existed for a very long time. I
think the reason behind it, you know, the best example would be like a
factory. If there was a factory in South Dallas and it was polluting or
something like that, smoke, uh bad lights or discharge, all those things. Um,
the factory could be operating completely legally and producing a great
product that everybody loves, but for those nealest to it, and then ofcourse

s3

CITY 4193 - 96



there's, there's some near the car wash that actually like it too, but it would
all, it would be a legal use that the City said, we don't want that factory
anymore. And so even if the factory's producing a greaf product and, and it's
abiding by all the laws, the City, like any city, home-rule city in Dallas can
get rid of nonconforming uses. The City can take that action. The City's
found that and kicked it to this body of five somewhat uh very smart people

but not necessarily schooled in, in evidentiary and legal proceedings. We
were here to answer that very one question.

Um, there's a lot of talk about crime. I, I mean a lot of it was true. We're not
here to solve crime. Uh, I mean I think there was some really good testimony
uh by the Applicant about some things going on, And whether or not crime
may or may not go down, we, we can't really opine on that.

Um, a lot about, evidence about property values going up or down, can't
really look at that. I mean it's been a good ten years in Dallas so maybe
property values going up for that reason.

Um, I'd like to add that I have a lot of respect for Mr. Davenport, He is not
on trial here. He's done the best he could with the car wash, no doubt about
that. Uh, but, technically it's the use that we've been looking at, and I feel
that based on the testimony presented, that these things that are going on with
this car wash they'd probably be true for the oth-other car washes. Just like
there's lots of criminals and why do, why do only some get prosecuted and
not others. That happens in that world. It's kind of, it appears to be

happening here. And if there's other car wa-, car wash cases, we'11 listen to
them, uh and we would review them with the same critical eye I think that
we've reviewed this, this case here,

So, uh the car wash does seem to have this negative effect. It does seem to
draw people, maybe even because it's been successful, it may have made, I
think it may have made some situations worse. So, that's my personal
opinion. lJm, so, that's my two cents. Uh, the motion is on the floor. Are
there any other comments? Hearing none, we'll take a vote.

All those in favor of the motion on the floor finding the uh adverse effect,
please indicate by saying aye.

Panelists Aye

Hounsel Opposed indicate by saying nay

Unidentified
Female
audience
member

You're gonna lose your jobs, I'm coming after you. Bad decision. Each one,
two, three, four, five. I'm coming, screw a campaign. I'm out of here.

Hounsel 'We're not elected. Um, the motion passes unanimously. Thank you very
much for your time. Thank you for everyone coming out. I know the people
here care about Dallas and I do appreciate that. Thank you,
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Board Certified,
CivilAppellate Law

Texas Board of Legal Specialization
(274) 747-613s

evoss@.bhlaw.net

April 2,2019

Warren V. Norred, Esq.
Norredlaw PLLC
515 E. Border Street
Arlington, Texas 76010
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Suite 800
Richardson, Tèxas 7508 1

Telephone: (214) 747-6100
Telecopier: (214) 747- 6lll
www.bhlaw.net

Via Certified Mail
Return Receipt Requested

Board of Adjustment Case BDAl89-031, for property at
2702Martin Luther King Jr, Blvd., Dallas, Texas, Jim's Car Wash

Dear Mr. Norred:

Pursuant to our telephone conversation this past Friday, specifically, in which you agreed

to accept sèrvice on behalf of the property owner in this matter regarding the attached discovery
requests, enclosed please find the Subpoena Duces Tecum and Interrogatories for BDAl89-031
duly signed and issued by the City of Dallas Zoning Board of Adjustment, Panel B (the

"Board"). Plbase note that the requested documents and the sworn answers to the Interrogatories
must be returned to S:teve Long, Board of Adjustment Administrator, City of Dallas Department
of Development Services, 1500 Marilla Street, Room 58 North, Dallas, Texas 75201, by no
later than May.10, 2019. I would like to request that you please notiS me of the provision of
those dôcuments and answers to Mr. Long so that I can obtain a copy of them.

Please note that the Board's second hearing to establish a compliance date in this matter
is scheduled for Wednesday, June 19r 2019, in the L1FN Auditorium on the lower level of
Dallas City HalI, the same location where the hearing was held last week in this matter.

Thank you for your attention to this matter.

Re:

>W*""YM-
Edwin P. Voss, Jr.

EPV:dl
Enclosure

cc (w/ encl.):
Mr. Steve iong, Chief Planner/Board of Adjustment Administrator
Ms. Neva Dean, Sustainable Development Assistant Director
Ms. Patricia Medrano, Senior Executive Assistant City Attorney
Ms. Theresa Pham, Assistant City Attorney
Mr. Charles Trammell, Senior Plans Examiner
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BDAl89-031

The State of Texas

Dallas County

$
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s

Cify of Dallas

Board of Adjustment,
Panel B

To Any Peace Officer in the State of Texas,
You are Hereby Commanded to Summon:

Freddy Davenport
Who tnay be found at:
416 Texas Highway 338
Naples, Texas 7 5568-5694

To appear before ttie Board of Adjustment, Panel B, of the City of Dallas, Texas, at the

location of Dallas City Hall, 1500 Marilla, LIFN Conference Center Aud"itorium, Dallas, Texas;

on J-rrne 19¡20,19; at 1:00 o'clock p.m., and testify as a witness in Compliance Hearing No. BDA
189-031, conceming the Nonconforming Use located at 2702.Martin Luther King Jr. Blvd.,
Dallas County, Dallas, Texas.

To the Person Summoned:

You are commanded to supply copies of the following requested documents. Do not supply
originals because the documents cannot be returned to you. The requested documents and your
swom answers to the attached Interrogatories must be returned to Steve Long, Board of
Adjustment Administrator, Department of Development Services, 1500 Marilla Street 5/B/¡{,
Dallas, Texas 7 5201 no later than l\4*v 10¡,3$,1S.

The Board of Adjustment is required by law to set a compliance date for this Nonconforming
Use. Failure to respond to this subrpoena will not result in postponement or cancellation of the
compliance hearing. Failure by any person without adequate excuse to obey a subpoena served
upon that person may be deemed a contempt and offense of the Dallas City Code and related
laws, rules, and regulations.

If you have questions, please call Steve Long, Board of Adjustment Administrator, at (214) 670-
4666; Elaine Hill, Board of Adjustment Semetary, at (2I4) 670-4206, or Theresa Pham,

Assistant City Attorney, at (214) 670-3519.

This subpoena is continuing in nature. The recipient is under an affirmative duty to supplernent
any response to this subpoena if additional documents responsive to these document requests or
Interrogatories are found to exist. The recipient is also under an affirmative duty to amend any

response if he obtains information that, in consideration of the response made, though correct
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2.

and complete when made, is no longer true and complete, and the circumstances are such that a
failure to amend the response is in substance misleading

DEFINITIONS

"Business" means the Jim's Car Wash business operating as a Nonconforming Use at
2702Martin Luther King Jr. Blvd., Dallas County, Dallas, Texas.

"Owner" means Freddy Davenport or any predecessor owner in the Nonconforming Use
or Property, defined below, and any other persons or entities acting on its behalf in
connection with this matter.

3 "Identify" means to state a person's: (1) full name and present or last known address; (2)
present or last known employer or business aff,rliation, if any, including the address
thereof and occupation and business position therewith; and (3) present or last known
telephone number.

4. "Nonconforming IJse" or "Nonconfórming Business" means the nonconforming car
wash business, Jim's Car IVash, located at 2702 Martin Luther King Jr. Blvd., Dallas,
Dallas County, Texas, which is the subject of the compliance and amortizationhearing
before the Board of Adjustment in this case, No. BDA189-031.

"Person" or "persons" means any natural person, firm, governmental entity, or
subdivision thereof, proprietorship, partnership, joint venture, corporation, or any other
form of organization or association.

"PropertSr" means the property loeated at 2702 Martin Luther King Jr. Blvd., Dallas,
Dallas County, Texas, that is the subject of this matter before the Board of Adjustment.

DOCUMENTARY INFOAMATION RECI{flDS;f'EÐ.

5,

Pursuant to the instructions and definitions, above, you are commanded to produce the following
documents and tangible things.

A. Businessldentificatioi¡an:dOwne-i*hinXgfo.F,n¡ition:

6.

I.

I Articles of incorporation or organization, partnership agreernents, or any other document
regarding or reflecting the existence or organization of the Property and/or the
Nonconforming Use.

2. The Stock Certificate Register or any other document reflecting or evidencing all owners,
past and curent, of the Nonconforming Use, if any.

3. Documents relating to a Taxpayer Identification Number for the Nonconforming Use.

Suhpoena Dlrcss i"ec¡r¡n and lntêrroe¡tories - Paqe 2
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5

6.

7

Documents identifying the name, address, and Taxpayer Identification Number (state and

federal) of all entities or persons that own, operate, manage, or provide management
services to the Nonconforming Use.

Documents relating to any city or state operating licenses, permits, or certificates,
including, but not limited to, certihcates of operation, use per¡riits, certificates or
authorities to conduct business, and certificates of good standing regarding the
Nonconforming Use.

Any deed or other documents indicating, identi$ing, or evidencing ownership of the
Property.

Documents relating to or evidencing the Owner's ownership interest in the Property and
the Business engaged in the Nonconforming Use, including, but not limited to, contracts
for sale, inventories, tax retums, appraisal reports, other documents showing any and all
consideration (cash or otherwise) that the Owner gave for the transfer or acquisition of
any interest in the Property, or the Nonconforming Use Business,

Property tax filings, including statements, invoices, protests, and otherwise, filed for and
on behalf of the Property or the Business located on the Property.

Businèss and Fin
'

Documents relating to or evidencing the Owner's capital investment in structures, fixed
equipinent,.and other assets (excluding inventory artd other assets that may be feasibly
tansferred to another site) on the Properly before the time the uso became

nonconforming.

Documents relating to or evidencing the Owner's sttuctures, fixed equipment, and other
assets on the Ptoperty before the time the use of the Business became nonconforming.

Documents relating to or evidencing the depreciation of any structure, fixed equipment,
and other assets used for the Business before the Business use became nonconforming.

Documents relating to or evidencing the method or schedule used fo¡ depreciating any
structure, fixed equipment, and other assets used for the Business before the Business use

became nonconforming.

Documents relating to or evidencing costs or expenses that are directly attributable to the
establishment of a compliance date.

Documents relating to or evidencing costs or expenses that the Owner will, or likely will,
incur associated with any demolition on the Property or of the Business, if any, as a result
of a compliance date.

I

8

B.

2,

3.

4

5

6
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7

I

Documents relating to or evidencing costs or expenses associated with any disposal fees,
if any.

Documents relating to or evidencing any relocation costs or expenses that the Owner will
incur, if any, associated with or as a result of a compliance date.

Documents relating to or evidencing costs or expenses that the Owner will, or likely will,
incur associated with termination of lease(s), if any as a result of a compliance date.

Documents relating to or evidencing any costs or expenses that the Owner will incur, or
likely will incur, associated with any discharge of any mortgage, if any, associated with
or as a result of a compliance date.

10.

11.

t2.

13..

Docurnents relating to or evidencing any return on investrnent since inception of the use,
including net income and depreciation and the methods and schedules for such net
income and depreciatior¡ if any.

Documents relating to or evidencing any anticipated annual recovery of investment,
including net income and depreeiation and methods and schedules for"such net income
and depreciation, if any.

Documents relating to or evidencing any anticipated gross income, expenses, and
depreciation for the Froperty or the Business, including, without limitation, any real
estate appraisal or repórt, other valuation of the Property or the assets belonging to the
Property or the Business, and communication or correspondence related to any
prospective purchase, sale, or transfer of the Property.or the Business.

14. Income statements for the Nonconforming Use for eaoh year of operation,

15. Year-end balanee sheets for the Nonconforming Use for each year of operation.

16. Audited or un-audited financial statements for the Nonconforming Use.

17. Documents reiating to or evidencing the annual gross income of the Nonconforming Use
for each year of operation from 1994 through 2012.

18. Documents relating to or evidencing the annual net income for the Nonconforming Use
for each year of operation from 1994 through 2012.

19. Bank statements, signatute cards, cancelled checks, deposit tickets, "ATM" withdrawal
records, credit and debit memoranda, ffid wire transfer records related to the
Nonconforming Use for each year of operation from 1994 through 2012.

20. Federal income tax returns or statements filed for the Nonconforming Use for each year
of operation from 1994 through2012.

Subrroena Daces leir¿nr and lntèrrogr¡toi.ies -Paqe 'l
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22.

21. Federal income tax returns or statements filed for any person or entity claiming income
from the Nonconforming Use for each year of operation of the Nonconforming Use on
which income from the Nonconforming Use was reported.

Documents filed with the Intemal Revenue Service, including Form 1099, Form 941,
Form 'W-2, or otherwise, related to or evidencing compensation provided for the

management, services, construction, repair, or rnaintenance of the Nonconforming Use
during the time for which the Owner owned the Property orNonconforming Use.

23. Each lease for the Property currently pending for the Nonconforming Use.

24. Documents relating to or evidencing the present book value of all assets belonging to the
Nonconforming Use.

DocumentS relating to or evidencing the present book value of inventory and fixtures on
the Property or belonging to the Nonconforming Use.

Documents telating to any loan, mortgages, or debt secuted by the Property or the
Nonconforming Use, including appraisal reports or opinions and any valuation report or
opinion regarding the Property or the Nonconforming Use, loan applications and
supporting documents, loan ledger sheets, loan documents, loan repayment documents,
loan correspondence files, collateral agreements, credit records and reports, notes and
other instruments reflecting payment obligations, and interest payment statements.

27., Contracts and agreements for the construction, repair, üraintenance, installation or other
work on or of any capital improvement on the Property, inoluding, without limitation,
eopies of all checks- and oiher instruments conJtitutirtg, direeting, authorizing, or
evidencing any and all down payments, deposits, and payments under eaeh contract or
agreement and including, without limitation, the last known naÍte, address, and telephone
number of each and every contraotor and seller.

28, For all years in which the Nonconforming Business has been in operation, please provide
alt accounting joumals, ledgers, and charts or tables, including, but not limited to,
accourits receivable and accounts payable.

Subnoena D¡lccs ftrc¡lr¡¡ nnd lnterrogatories - Pase 5
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il. INTERROGATORIES

The Owner is directed to supply his sworn answers to the following lnterrogatories. If
the Owner needs additional space to respond, an answer may be continued on an attached sheet.
The Owner must sign his answers and have them notarized.

These Interrogatories are continuing in nature. The Owner is under a affirmative duty to
supplement his answers to the Interrogatories that are incomplete or incorrect when made. The
Owner is also under an affirmative duty to amend his answers if he obtains information that, in
consideration of the answer made, though correct and complete when made, is no longer true and
complete, and the circumstances are such that a failure to amend the answer is in substance
misleading.

DEFINITIONS

I "Business" means the Jiirr's Car Wash business operating as a Nonconforming Use at
2702Mramn Luther King Jr. Blvd., Dallas County, Dullas, Í"*u..

"Owner" ineans Freddy Davenport or any predecessor owner in the Nonconforming Use
or Property, defined below, and any other persons or entities acting on its behalf in
corurection with this matter.

"Identiff" lneans to state a person's: (1) full name and present or last known address; (2)
present or last known eûrployer or business affiliation, if any, including the address
thereof and occupation and business position therewith; and (3) present or last known
telephone number.

"Nonconftrming IJse" or "Nonconfornring Buslness" means the nohconforming car
wash business, Jim's Car Wash, located at 2702 Martin Luther King Jr. Blvd., Dallas,
Dallas County, Texas, which is the subject of the compliance and amortization hearing
before the Board of Adustment in this case, No. BDAl89-031.

'?erson" or 
'"persons" 

means any natural person, firm, govemmental entity, or
subdivision thereof, proprietorship, partnership, joint venture, corporation, or any other
form of organization or association.

"Property" means the property located at 2702 Martin Luther King Jr. Blvd., Dallas,
Dallas County, Texas, that is the subject of this matter before the Board of Adjustment.

INTERROGATORIES

State the name of the Nonconforming Business, including any other names by which the
Business is now or has been known by, or has conducted business under.

Answer

4

5

6

2

J.

I
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2.

4

5

6.

7

Describe the nature of the ijusiness form of the Nonconforming Business (corporation,
partnership, limited liability company, etc.)

Answer

On what date did this Nonconforming Use begin operating?

Answer:

On what date did the Owner acquire an owrership interest in the Property and/or the
Business operating the Nonconforming Use?

A4srrygl:

What is the natüre of Owner's ownership interest in the Property and/or the Business
operating the Nonconforming Use (e.g., owns the building, leases space, etc.)?

Answer:

Identi$ all persons, whether employed by the Owner, the Nonconfoiming Use Business,
or by another person, who operate the Nonconforming Business, exercise management
functions or provide management services, including each person's:

full name,
other names by which such person has beert know.n or done business,
job title,
duties,
contact information, and
if not employed by Owner, the identity of the person who employs each such
person.

Answer:

Describe the form of all entities which operate, manage or provide management services
to the Nonconforming Business (corporation, partnership, etc.)

Answer:

8. Identify all persons having an ownership or security interest in or any lien against:

Subpoena D&ce.r ?rect¿r¡r and Interrogatories - Page 7
Board of Adjustment Amortization Proceeding BDA 189-031

a.

b.
b.
c;
d.

e.
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a.

b.
c.

the Nonconforming Use;
the real property where the Nonconforming Use is located; or
any hxture, whether owned or leased, located on the premises used by the
Nonconforming Use.

Answer

Identify and describe the nature of ownership or security interest or lien held by all
persons identified in your answer to Interrogatory No. 8.

Answer:

9

10.
'What was the Owner's initial cost to purchase or establish the Nonconforming Use?

Answer:

11. Provide a detailed description of any investment in the Property ærd the Nonconforming
Use, including:

the type of investment (e.g., fixture, inventory, renovation, equipment, etc.);
the date the investment was made;
the original cost of the investment; and
the current book value of the investment,less depreciation.

Angwer:

12. For eaeh lease on the Property or part of the Nonconforming Use, provide the following:

Date the lease was created;
Date the lease terminates;
Annual or monthly cost of lease;
Does the lease allow for early termination;
Describe any penalties for early termination of the lease; and
Describe any provisions for renewal of the lease.

Answer:

13. Provide a detailed description of any estimated costs to terminate the Nonconforming
Use.

Answer:

SJ¡lrp_oena DJIc¿s Tecara and luterrogato¡:ies - Paee 8
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c.
d.
e.
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I4 Provide a detailed description of any estimated costs to relocate the Nonconforming Use.

Answer:

15,. State the Owner's net arrnual income for each year that the Nonconforming Use has been
in operation.

Answer:

16. What is Owner's anticipated annual net income from the Nonconforming Use for the
number of years which the Owner contends will be necessary to remain in operation to
recoup Owner's investment in the Nonconforming Use?

Agswer:

77,' V/hat length of time, if any, does the Owner contend will be required to recoup the
.amount of investment the Owner had in the Nonconforming Use at the time the. use
became nonconforming? Please explain in detail the basis for the Owner's contention.

Answer:

18, Provide any other information that the Owner contends the Board of Adjustment should
consider in determining the amount of time needed for the Owner to recoup any actual
investneirt in the Nonconfonning Use prior to the time the use became nonconfürrning.
In response to this Intertogatory, please state in detail the reason(s) that the Owner
contends that the information provided merits consideration by the Board of Adjustment
in determíning a compliance date for the Owner's Nonconforming Use.

Answer:

State what information, if any, the Owner desires to be provided by or through the Board
of Adjustment to enable the Owner to establish an appropriate compliance date for the
Owner's Nonconforming Use. In response to this Interrogatory, please state in detail
what information is desired, and of whom is should be requested, and why the Owner
contends that the information is necessary.

20

Answer

Subnoêna .Or¿ccs 7¿g¿flr and lnte¡r,oeatories - Paee 9
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When was the initial cost to purchase or establish the Nonconforming Use incurred? If
not a single expense, explain in detail what money \ryas spent, when the money was spent,
and for what purpose(s) the money \Ã/as spent.

Answer:
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VERIFICÀTION

Before ffie, the undersigned authority, on this day personally appeared
who, being by me duly sworn on oath deposed and stated that

he/she has read the above answers to Interrogatories, and that every statement contained therein
is within his/her personal knowledge and is true and correct.

Signature of Witness

Subscribed and swom to before me on this 

- 

day of
certiff which witness my hand and offlrcial seal.

2019, to

Notary Public in and for the State of Texas

My Commission Expires:'

Subnoena Dr¡ce.ç 'lccr¿¡ll and Interrogatories - Pase I I
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THIS SUBPOENA DUCES TECUM AND INTERROGATORIES DOCUMENT IS GIVEN
LINDER MY HAND OFFICIALLY THIS l'r day of Anr'l .2019.

***ÅATTEST:
Chairrnan,'BOãd of Adjubtrrtànü Panel B, City of Dallas, Texas

BY:
Steve Long, Dallas, Texas

Subpoena Dr¡c¿s T¿c¡rrn and lnteirogatbries -,P¿ree 12
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Ed Voss

From:
Sent:
To:
Subject:
Attachments:

Warren Norred <wnorred@norredlaw.com >

Saturday, May 11, 2019 12:59 AM
Long, Steve; Ed Voss

BDA189-031, Jim's Car Wash, Responses to Discovery Requests

201 9_05_1 0-J i msCarWash- DiscResponseAnd Exhi bits.pdf

G e nts,

Freddy, Davenport has had medical issues lately, and we have not been
able to obtain a lot of what we can prov¡de, but have not yet. There are
other documents that you seek which are irre¡evant, and still others
which cannot be const¡tutionally demanded without facts in dispute
which are not present here. I am perfectly w¡lling to allow the City to
examine the documents, so long as no notes are taken, as lsee no reason
why your notes would not be subject to a FO¡A/PIA request.

I've provided a set of P&Ls, and a promise to prov¡de more as go forward.
It is a very challenging thing for me to accept that this quas¡-judicial

administrative body is asking us to enter information to it which cannot
be properly protected and is subject to public disclosure.

The short answer to this process is that Freddy Davenport is seeking to
obtain a rezoning so his property will be conform¡ng, and if he cannot,
he'd ask that he be able to operate through the most profitable months
in the fall before closing.

See attached.

You rs,

Warren V. Norred

Warren V. Norred, P.E.
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NORRED LAW, PLLC
515 East Border Street
Arlinqton.Texas 76010
817.704.3984 office
817.524.6686 fax

Licensed to practice before the United States Patent and Trademark Office, all state and federal courts
in Texas, the Federal Circuit, and the Supreme Court of the United States.

www.norredlaw.com

CONFIDENTIALITY NOTICE: This message and any attachments contain information that is confidential
and/or legally privileged. The information is intended only for the use of the individual or entity to whom it is
directed, regardless of the e-mail address. lf you are not the intended recipient, you are notified that any
examination, disclosure, copying, distribution or the taking of any action in reliance on, or with respect to, the
contents of this information is strictly prohibited. lf you have received this e-mail message in error, please
immediately notify the person identified as the sending person by reply e-mail or notify the sender by phone at
817-704-3984.
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P: 817.704.3984
F: 817.524.6686 NORREDLAW PLLC

515 E. Border St.
Arlington, TX 76010

lntellectual Property o Litigation . Bankruptcy

May 10, 2019

Steve Long, Chief Planner, Board of Adjustment Administrator
By email : steve.long@dallascityhall.com
Cc: Ed Voss, evoss@bhlaw.net

Re: BDAl89-031, Pending Board of Adj. Case 2702 MLK, Jr., Boulevard)

Dear Mr. Long and Mr. Voss,

Attached are responses to the requests you have made. We would ask additional
time to respond to these. 'We have provided what we could from Mr. Davenport's
bookkeeper, but Mr. Davenport is 86 years old and has experienced medical
problems recently. I can provide medical information privately, but I am not
releasing any more information in this public venue than I believe appropriate.

We are withholding some of the documents requested based on the right to privacy
as guaranteed in the Constitution. Others we are willing to provide either in
camera or by observation. The struggle here is that everything we give you appears
to be public information, so the City is demanding that we strip ourselves bare to
any FOIA/PIA request regarding irrelevant and private information. However, we
have provided a set of P&Ls for 2018 and for recent months. We have not
provided documents already in the City's possession. \Me are not aware of any
owner, lien, or claim to the subject property that you do not already have.

Mr. Davenport has begun the attempt to ask the Board for a sub-district zone
change. ÌVe hope to provide the full package by the end of May.

I have not been able to obtain Mr. Davenport's signature on his interrogatories, but
I hope to have that by next week. By by electronic signature below, I attest that the
answers are the best that we have at this time.

Respectfully,

s/Warren V. Norred/
Warren V. Norred, wnorred@,norredlaw. com

Attached: 1) Responses to the City's discovery;2)P&Ls by Month;3) 2018 P&L

BDA 189-031, Discovery Responses
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Exhibit l, p. I

I. DOCUMENTARY INFORMATION REOUESTED

A. Business ldentification and Ownership Information:

Articles of incorporation or organization, partnership agreements, or any other
document regarding or reflecting the existence or organization of the Property
and/or the Nonconforming Use.
Nothing exists which is responsive.

The Stock Certificate Register or any other document reflecting or evidencing all
owners, past and current, ofthe Nonconforming Use, if any.
Nothing exists which is responsive.

Documents relating to a Taxpayer ldentification Number for the Nonconforming Use.
Objection: We are not disclosing private information in this response. You may make a

time to examine this information in private, without notes taken, at Norred Law, PLLC.

Documents identifying the name, address, and Taxpayer Identification Number (state
and federal) of all entities or persons that own, operateo managq or provide
management services to the Nonconforming Use.
Objection: We are not disclosing private information in this response. You may make a
time to examine this information in private, without notes taken, at Norred Law PLLC.

Documents relating to any city or state operating licenses, permits, or certificates,
including, but not limited to, certificates of operation, use permits, certificates or
authorities to conduct business, and certifrcates of good standing regarding the
Nonconforming Use.

This information will be provided at Norred Law, PLLC, at a time convenient for the
parties.

Any deed or other documents indicating, identiffing, or evidencing ownership of
the Property.
The City has this information. Freddy Davenport owns the property.

Documents relating to or evidencing the Owner's ownership interest in the Property
and the Business engaged in the Nonconforming Use, including, but not limited to,
contracts for sale, inventories, tax returns, appraisal reports, other documents showing
any and all consideration (cash or otherwise) that the Owner gave for the transfer or
acquisition of any interest in the Property, or the Nonconforming Use Business.

Objection: We are not disclosing private information in this response. You may make a
time to examine this information in private, without notes taken, at Norred Law, PLLC.

2.

J

4

5

6.

7
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Exhibit 1,p.2

Property tax filings, including statements, invoices, protests, and otherwise, filed for
and on behalf ofthe Property orthe Business located on the Property.

Objection: We are not disclosing private information in this response. You may make a
time to examine this information in private, without notes taken, at Norred Law, PLLC.
Some of this information is already public, and the City has access to it at the same level
of effort as Davenport.

B. Business and Financial Records

1 Documents relating to or evidencing the Owner's capital investment in structures,
fixed equipment, and other assets (excluding inventory and other assets that may be
feasibly transferred to another site) on the Property before the time the use became
non-confonning.

Objection: We are not disclosing private information in this response. You may make a
time to examine this information in private, without notes taken, at Norred Law, PLLC.

Documents relating to or evidencing the Owner's structures, fîxed equipment, and
other assets on the Property before the time the use of the Business became
nonconforming.

Objection: We are not disclosing private information in this response. You may make a
time to examine this information in private, without notes taken, at Norred Law PLLC.
Documents relating to or evidencing the depreciation of any structure, fixed
equipment, and other assets used for the Business before the Business use became
nonconforming.

Objection: We are not disclosing private information in this response. You may make a
time to examine this information in private, without notes taken, at Norred Law, PLLC.
Subject to this information, a list of P&Ls have been provided.

Documents relating to or evidencing the method or schedule used for depreciating
any structure, fixed equipment, and other assets used for the Business before the
Business use became nonconforming.

This information may be examined at the offrce of Norred Law, PLLC at a time
convenient for the parties.

Documents relating to or evidencing costs or expenses that are directly attributable to
the establishment of a compliance date.

This information may be examined at the office of Norred Law, PLLC at a time
convenient for the parties. It is still being compiled.

2.

J

4

5

BDA r89-031 Page2
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Exhibit 1, p.3

Documents relating to or evidencing costs or expenses that the Owner will, or likely
will, incur associated with any demolition on the Property or of the Business, if any, as
a result of a compliance date.

This information may be examined at the office of Norred Law, PLLC at a time
convenient for the parties. It is still being compiled.

7 Documents relating to or evidencing costs or expenses associated with any disposal
fees, ifany.

This information may be examined at the office of Norred Law, PLLC at a time
convenient for the parties. It is still being compiled.

Documents relating to or evidencing any relocation costs or expenses that the Owner
will incur, if any, associated with or as aresult of a compliance date.

This information may be examined at the office of Nored Law, PLLC at atime
convenient for the parties. It is still being compiled.

Documents relating to or evidencing costs or expenses that the Owner will, or likely will,
incur associated with termination of lease(s), if any as aresult of a compliance date.

This information may be examined at the office of Norred Law, PLLC at a time
convenient for the parties. It is still being compiled.

Documents relating to or evidencing any costs or expenses that the Owner will incur,
or likely will incur, associated with any discharge of any mortgage, if any, associated
with or as a result of a compliance date.

8

9

10.

I l.

12.

This information may be examined at the office of Norred Law, PLLC at a time
convenient for the parties. It is still being compiled.

Documents relating to or evidencing any return on investment since inception of the
use, including net income and depreciation and the methods and schedules for
such net income and depreciation, ifany.

This information may be examined at the office of Noned Law, PLLC at a time
convenient for the parties. It is still being compiled.

Documents relating to or evidencing any anticipated annual recovery of
investment, including net income and depreciation and methods and schedules for
such net income and depreciation, if any.

This information may be examined at the office of Norred Law, PLLC at a time
convenient for the parties. It is still being compiled.
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Exhibit l, p. 4

l3 Documents relating to or evidencing any anticipated gross incomeo expenses, and
depreciation for the Property or the Business, including, without limitation, any
real estate appraisal or report, other valuation ofthe Property or the assets belonging
to the Property or the Business, and communication or corespondence related to
any prospective purchase, saleo ortransfer ofthe Property orthe Business.

This information may be examined at the office of Nomed Law, PLLC at a time
convenient for the parties. It is still being compiled. A set of P&Ls have been provided
with this response. Tax return information will not be released.

14. Income statements forthe Nonconforming Use for each year of operation.

See response to #13.

15. Year-end balance sheets fortheNonconforming Use foreach year ofoperation

See response to #13.
Audited or un-audited financial statements for the Nonconforming Use.

See response to #13.

2l Federal income tax returns or statements filed for any person or entity claiming
income from the Nonconforming Use for each year of operation of the
Nonconforming Use on which income from the Nonconforming Use was reported.
Objection: This is privileged information and will not be released.

t6

l7

20

Documents relating to or evidencing the annual gross income of the Nonconforming
Use foreach year of operation from 1994through 2012.

See response to #13.

18. Documents relating to or evidencing the annual net income for the Nonconforming
Use for each year of operation from l994through 2012.

See response to #13.

19. Bank statements, signature cards, cancelled checks, deposit tickets, 'ATM"
withdrawal records, credit and debit memoranda, and wire transfer records related
to the Nonconforming Use for each year of operation from 1994through2012.

See response to #13

Federal income tax returns or statements filed for the Nonconforming Use for each
year ofoperation from l994through 2012.
Objection: This is privileged information and will not be released.

BDA 189-031 Page 4
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Exhibit l, p. 5

22. Documents filed with the Internal Revenue Service, including Form 1099, Form
941, Form W-2, or otherwise, related to or evidencing compensation provided forthe
management, services, construction, repairo or maintenance of the Nonconforming
Use during the time forwhich the Owner owned the Property orNonconforming Use.

Objection: This is privileged information and will not be released. P&Ls have been
provided for the last year.

Each lease forthe Property currently pending fortheNonconforming Use.
Nothing responsive exists.

Documents relating to or evidencing the present book value of all assets belonging to
the Nonconforming Use.
See response to #13.

25. Documents relating to or evidencing the present book value of inventory and fixtures
on the Property or belonging to the Nonconforming Use.
See response to #13.

23

24

26. Documents relating to any loan, mortgages, or debt secured by the Property or
the Nonconforming Use, including appraisal reports or opinions and any valuation
report or opinion regarding the Property or the Nonconforming Useo loan
applications and supporting documents, loan ledger sheets, loan documents, loan
repayment documentso loan correspondence files, collateral agreements, credit
records and reports, notes and other instruments reflecting payment obligations, and
interest payment statements.
See response to #13.

Contracts and agreements for the construction, repair, maintenance, installation or
other work on or of any capital improvement on the Property, including, without
limitation, copies of all checks and other instruments constituting, directing,
authorizing, or evidencing any and all down payments, deposits, and payments under
each contract or agreement and including, without limitation, the last known name,
address, and telephone number ofeach and every contractor and seller.
See response to #13.

For all years in which the Nonconforming Business has been in operation, please
provide all accounting journals, ledgers, and charts or tables, including, but not
limited too accounts receivable and accounts payable.

See response to #13.

27

28
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Exhibit l, p.6

II. INTERROGATORIES

State the name of the Nonconforming Business, including any other names by which
the Business isnow orhas been known by, orhas conducted business under.

Answer: Jim's Car Wash

2. Describe the nature of the business form of the Nonconforming Business
(corporation, partnership, limited liability company, etc.)

Answer: Jim's Car Wash is a sole proprietorship.

3. On what date did thisNonconforming Use begin operating?

Answer: We do not believe that it is properly can be called non-conforming. Your
own documents claim 2012.

4 On what date did the Owner acquire an ownership interest in the Property and/or
the Business operating the Nonconforming Use?

Answer: Long before 2012. You have this information.

5 What is the nature of Owner's ownership interest in the Property andlor the
Business operating the Nonconforming Use (e.g., owns the building, leases space,
etc.)?

Answer: Freddy Davenport owns the land and the car wash equipment.

6. Identify all persons, whether employed by the Owner, the Nonconforming Use
Business, or by another person, who operate the Nonconforming Business, exercise
management functions or provide management services, including each person's:

full name,
other names by which such person has been known or done business,
job title,
duties,
contact information, and
if not employed by Owner, the identity of the person who employs each
such person.

Answer: Freddy Davenport and Dale Davenport. You have their contact
information. We are not releasing the names of our employees because those names
are irrelevant to the issues at hand, and for fear of reprisal from the City

Describe the form of all entities which operate, manage or provide management
services to the Nonconforming Business (corporation, partnership, etc.)
Answer: Freddy Davenport owns the business as a sole proprietorship.

a.

b.

b.
c.

d.

7
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Exhibit I, p.7

8. Identify all persons having an ownership or security interest in or any lien against:
a, theNonconformingUse;
b. the real property where the Nonconforming Use is located; or
c. any fixture, whether owned or leased, located on the premises used by

the Nonconforming Use.
Answer: No one has a lien against the property.

Identify and describe the nature of ownership or security interest or lien held by
all persons identified in your answer to Interrogatory No. 8.
Answer: No one has a lien against the property.

10. What was the Owner's initial cost to purchase or establish the Nonconforming Use?
Answer: This information may be examined at the office of Norred Law, PLLC at a time
convenient for the parties. It is still being compiled.

10. Provide a detailed description of any investment in the Property and the
Nonconforming Use, including:
a. the type of investment (e.g., fixture, inventory, renovation, equipment, etc.);
b. the date the investment was made;
c. the original cost ofthe investment; and the current book value ofthe investment,

less depreciation.
Answer: This information may be examined at the offrce of Norred Law, PLLC at a time
convenient for the parties. It is still being compiled. A set of P&Ls have been provided
with this response.

1 l. For each lease on the Property or part ofthe Nonconfonning Use, provide the following:

a. Date the lease was created;
b. Date the lease terminates;
c. Annual ormonthly cost of lease;
d. Does the lease allow for early termination;
e. Describe any penalties for early termination of the lease; and
f. Describe any provisions for renewal ofthe lease.
Answer: No lease exists.

l2 Provide a detailed description of any estimated costs to terminate the
Nonconforming Use.
Answer: This information may be examined at the office of Norred Law, PLLC at a
time convenient for the parties. It is still being compiled. A set of P&Ls have been
provided with this response.
NOTE: Davenport is seeking a change in zoning, and will ask that the Board allow him
four months to obtain that change.
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Exhibit 1, p. 8

13 Provide a detailed description of any estimated costs to relocate the Nonconforming
Use.
Answer: This information may be examined at the office of Norred Law, PLLC at a
time convenient for the parties. It is still being compiled. A set of P&Ls have been
provided with this response.
NOTE: Davenport is seeking a change in zoning, and will ask that the Board allow him
four months to obtain that change.

14. State the Owner's net annual income for each year that the Nonconforming Use has
been in operation.

Answer: Objection - the income of the owner is irrelevant; demand of such is a violation
of right to privacy guaranteed under the Constitution and nothing in this case suggests a
need for ALL income. P&Ls have been provided with this response for the last year.

15. What is Owner's anticipated annual net income from the Nonconforming Use for
the number of years which the Owner contends will be necessary to remain in
operation to recoup Owner's investment in the Nonconforming Use?

Answer: Objection - the income of the owner is irrelevant, and demand of such is a
violation of right to privacy guaranteed under the Constitution and nothing in this case
suggests a need for ALL income. However, P&Ls have been provided with this response.
Davenport expects that he could make back what he needs to shut down the facility
and break even over the last year if he can remain open for the remainder of 2019, as
the more profitable months are in the fall.

l6 What length of time, if any, does the Owner contend will be required to recoup
the amount of investment the Owner had in the Nonconforming Use at the time the
use became nonconforming? Please explain in detail {he basis for the Owner's
contention.
Answer: See response to No. 15.

17, Provide any other information that the Owner contends the Board of Adjustment
should consider in determining the amount of time needed for the Owner to recoup
any actual investment in the Nonconforming Use prior to the time the use became
nonconforming. In response to this Interrogatory, please state in detail the reason(s)
that the Owner contends that the information provided merits consideration by the
Board of Adjustment in determining a compliance date for the Owner's Nonconforming
Use.
Answer: This information may be examined at the office of Norred Law, PLLC at a
time convenient for the parties. It is still being compiled. A set of P&Ls have been
provided with this response.

NOTE: Davenport is seeking a change in zoning, and will ask that the Board allow him
four months to obtain that change.
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Exhibit l, p.9

20. State what information, if any, the Owner desires to be provided by or through the
Board of Adjustment to enable the Owner to establish an appropriate compliance
date for the Owner's Nonconforming Use. In response to this Interrogatory, please
state in detail what information is desired, and of whom is should be requested, and
why the Owner contends that the information is necessary.

Answer: This information may be examined at the office of Norred Law, PLLC at a
time convenient for the parties. It is still being compiled. We do need to know what
expectations are from the City when we close the business, cease operations, and it is no
longer brightly lighted at night.

NOTE: Davenport is seeking a change in zoning, and will ask that the Board allow him
four months to obtain that change, and if it fails, to allow Jim's Car Wash to remain
open for the duration of 2019 to capture the most profitable period of time to recoup his
recent losses and costs to attempt to remain open.

2t When was the initial cost to purchase or establish the Nonconforming Use
incurred? If not a single expense, explain in detail what money was spent, when
the money was spent, and for what purpose(s) the money was spent.
Answer: The City has claimed the Car Wash is not a conforming use. We have not
agreed that we have a conforming use. The Car Wash was a confirming use when it was
created, and no notice of change was ever received by the Davenports.

CI'.RTIFICATE OF SERVICF': I hereby certify that atrue and correct copy of the foregoing
document was served to Plaintiffs counsel of record on May 10,2019 by the Court's ECF
system, or during the evening of May 10,2019.

s/Warren V. Norred/
Warren V. Norred, Esq.
wnorred@norredlaw. com
NORRED LAW, PLLC
515 E. Border
Arlington, Texas 76010
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Exh. 2, p. 1

2:28PM

05/10/19

Cash Basls

Dale Davenport
Profit & Loss by Class

January 2018

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Opêrallng lncome

Total lncome

Expense
Gleanlng and Ma¡ntenance
lnsurance (Non-Health) Expense
Supplles and Materlals
Utllltles

Natural Gas
Water

3,907.00 3,907,00

3,907.00

1,025.00
29.60

495.1 5

3,907.00

1,025.00
29.60

495.1 5

72.78
129.78

72.78
129.78

Total Utllltles

Total Expense

Net Ordlnary lncome

Net Income

202.56 202.56

1,752.31 1,752.31

2,'t54.69 2,'154.69

2,154.69 2,154.69
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Exh.2 p.2
2:28 PM

05/10/19

Cash Basls

Dale Davenport
Profit & Loss by Glass

February 2018

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Operatlng lncome

Total lncome

Expense
Cleanlng and Malnlenance
lnsurance (Non-Health) Expense
Supplles and Materlals
Utllltles

Electric
Natural Gas
Water

4,898.00 4,898.00

4,898.00

960.74
29.60

500.00

4,898.00

960.74
29.60

500.00

487.64
73.02

1,259.46

487.64
73.02

1,259.46

Total Utllltles

Total Expense

Net Ordlnary lncome

Net lncome

1,820.12 1,820.12

3,310.46 3,310,46

1,587.54 1,587.54

1,597.54: 1,587.54

Page 1
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Exh. 2, p. 3
2:29 PM

05/1 0/1 9

Cash Basls

Dale Davenport
Profit & Loss by Glass

March 2018

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Operatlng lncome

Total lncome

4,583.00 4,583.00

Expense
Gleanlng and Malntenance
Dues and Subscriptions
Equlpment Related

Repairs and Maintenance

Total Equipment Related

lnsurance (Non-Health) Expense
Supplies and Materlals
Util¡ties

Electrlc
Natural Gas
Water

4,583.00

700.00
150.00

182,36

182.36

817.11
2,017.84

578.69
57.30

482.10

4,583.00

700.00
150.00

182.36

182.36

817 .11

2,017.84

578.69
57.30

482.10

Total Utilitles

Total Expense

Net Ordlnary Income

Net lncome

1 ,1 1 8.09 1 ,1 1 8.09

4,985.40 4,985.40

-402.40 -402.40

-402.40 -402.40
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Exh. 2, p. 4
2:29 PM

05/10/19

Gash Basls

Dale Davenport
Profit & Loss by Class

April2018

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Operatlng lncome

Total lncome

3,744.00 3,744.00

Expense
Cleanlng and Malntenance
lnsurance (Non-Health) Expense
Rent Expense
Supplles and Materlals
Utllltles

Electrlc
Water

3,744.00

725.0O
29.60

5,000.00
640.97

3,744.00

725.00
29.60

5,000.00
640.97

604.12
730.21

604.12
730.21

Total Utllltles

Total Expense

Net Ordlnary Income

Net lncome

1,334.33 1,334.33

7,729.90 7,729.90

-3,985.90 -3,985.90

,3,985.90 .3,985.90
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Exh. 2, p.5
2:30 PM

05/10/19

Cash Basis

Dale Davenport
Profit & Loss by Class

May 2018

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Operating lncome

Total lncome

4,986.00 4,986.00

Expense
Cleanlng and Malntenance
Equlpment Related

Repahs and Maintenance

Total Equlpment Related

Insurance (Non.Health) Expense
Supplies and Materials
Utilitles

Electric
Natural Gas
Water

4,986.00

400.00

124.50

4,986.00

400.00

124.50

124.50

29.60
546.80

124.50

29.60
546.80

607.17
49.89

577.99

607.17
49.89

577.99

Total Utilltles

Total Expense

Net Ordlnary lncome

Net lncome

1,235.05 1,235.05

2,335.95 2,335.95

2,650.05 2,650.05

2,650.05 2,650.05
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Exh.2 p.6
2:30 PM

05/10/1 I
Cash Basls

Dale Davenport
Profit & Loss by Glass

June 2018

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Operatlng lncome

Total Income

2,147.00 2,147.00

Expense
Automobile Expense

Reglstratlon

Total Automobile Expense

Contracl Servlces
Equlpment Related

Repalrs and Maintenance

Total Equlpment Related

lnsurance (Non.Health) Expense
Supplles and Materials
Utalltles

Electrlc
Natural Gas
Water

2,147.00

76.25

2,147.00

76.25

76.25

290.50

148.14

76.25

290.50

148.14

148.14

29.60
1,861 .07

148.14

29.60
1,861.07

396.94
48.31

629.55

396.94
48.31

629.55

Total Utlllt¡es

Total Expense

Net Ordlnary lncome

Net lncome

1,074.80 1,074.80

3,480.36 3,480.36

-1 ,333.36 -1,333.36

.1,333.36 .1,333.36
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Exh. 2, p.7
2:30 PM

05/10/19

Cash Basls

Dale Davenport
Profit & Loss by Class

July 2018

Car Wash TOTAL

Ordinary lncome/Expense
lncome

Operatlng lncome

Total lncome

5,056.25 5,056.25

Expense
Automoblle Expense

Repairs and Malntenance

Total Automoblle Expense

Cleanlng and Maintenance
Depreclation Expense

Equlpment Related
Repalrs and Malntenance

Total Equlpment Related

lnsurance (Non-Health) Expense
Repalrs
Supplles and Materlals
Utllltles

Electric
Water

5,056.25

125.00

5,056.25

125.00

125.00 125.00

800.00
52,00

800.00
52.00

550.00 550.00

550.00

29.60
300.00
234.22

550.00

29.60
300.00
234.22

401.68
625.02

401.68
625.O2

Total Utllltles

Total Expense

Net Ordlnary lncome

Net lncome

1,026.70 1,026.70

3,117.52 3,117.52

1,938.73 1,938.73

1,938.73 1,938.73
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CITY 4553 - 132



Exh. 2, p.8
2:31 PM

05/10/19

Cash Basis

Dale Davenport
Profit & Loss by Class

August 2018

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Operating lncome

Total lncome

2,134.00 2,134.00

Expense
Cleaning and Malntenance
Equlpment Related

Repalrs and Malntenance

Total Equlpment Related

lnsurance (Non-Health) Expense
Supplles and Materlals
Utllltles

Electrlc
Natural Gas
Water

2,134.00

775.00

120.00

2,134.00

775.00

120.00

120.00

29.60
235.21

120.00

29.60
235.21

368.00
242.18
557.1 I

368.00
242.18
557. 1 8

Total Utilitles

Total Expense

Net Ordlnary Income

Net lncome

1 ,1 67.36 1,167.36

2,327.17 2,327,17

1 93.1 7 193.17

-193.17 .193.17
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Exh. 2, p.9
2:32PM

05/10/19

Gash Basls

Dale Davenport
Profit & Loss by Class

September 2018

Car Wash TOTAL

Ordlnary Income/Expense
lncome

Operatlng lncome

Total lncome

760.00 760.00

Expense
Cleanlng and Malntenancê
lnsurance (Non.Health) Expense
Supplles and Materials
Utllltles

Electrlc
Water

760.00 760.00

1,000.00
29.60

167.10

1,000.00
29.60

1 67.1 0

382.53
469.44

382.53
469.44

Total Utllitles

Total Expense

Net Ordlnary Income

Net lncomê

851.97 851.97

2,048.67 2,048.67

-1,288.67 -1,288.67

-1,298.67 .1,2æ.67
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Exh. 2, p. 10
2:32PM

05/10/19

Gash Basls

Dale Davenport
Profit & Loss by Class

October 2018

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Operatlng Income

Total lncome

1,981 .50 'I ,981.50

1,981.50 1,981.50

Expense
Automoblle Expense

Repalrs and Malntenance
Tolls

Total Automoblle Expense

Cleanlng and Malntenance
Contract Servlces
Insurance (Non-Health) Expense
Otllce Supplles
Supplles and Materlals
Utllltle3

Electrlc
Trash
Water

123.00
13.33

123.00
13.33

136.33

'I ,050.00
340.50

29.60
140.43
763.37

136.33

1,050.00
340,50

29.60
140.43
763.37

367,19
91 .85

448.64

367,1 9
91 .85

448.64

Total Utllltles

Total Expense

Net Ordlnary lncome

Net Income

907.68 907.68

3,367.91 3,367.91

-1,386.41 -1,386.41

-1,386.41 '1,386.41
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Exh. 2, p. 11
2:33 PM

05ñ0/19
Gash Basls

Dale Davenport
Profit & Loss by Class

November 2018

Gar Wash TOTAL

Ordlnary lncome/Expense
lncome

Operat¡ng lncome

Total lncome

Expense
Advertlslng and Promotlon
Gleaning and Malntenance
lnsurance (Non.Health) Expense
Legal and Professional Fees
Supplies and Materials
Utilities

Electrlc
Water

2,849.00 2,849.00

2,849.00

2,000.00
700.00
29.60

5,000.00
897.36

2,849.00

2,000.00
700.00

29.60
5,000.00

897.36

356.52
480.24

356.52
480.24

Total Utllltles

Total Expense

Net Ordinary lncome

Net Income

836.76 836.76

9,463.72 9,463.72

-6,614.72 -6,614.72

-6,614.72 -6,614.72
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Exh. 2, p. 12
2:33 PM

05/10/19

Cash Basls

Dale Davenport
Profit & Loss by Class

December 2018

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Operating lncome

Total lncome

1,280.00 1,280.00

Expense
Bank Servlce Gharges
Cleaning and Malntenance
Depreciation Expense

lnsurance (Non-Health) Expense
Utilltles

Electrlc
Natural Gas
Water

1,280.00

12.00
525.00

2,219.O0

29.60

1,280.00

12.00
525.00

2,219.00

29.60

730.83
151.47
51 1.93

730.83
151.47
51 1.93

Total Utllltles

Total Expense

Net Ordlnary lncome

Net lncome

1,394.23 1,394.23

4,179.83 4,179.83

-2,899.83 -2,899.83

-2,899.83 -2,899.83
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Exh. 2, p. 13
2:33 PM

05/10/19

Cash Basls

Dale Davenport
Profit & Loss by Glass

January 2019

Car Wash TOTAL

Ordlnary Income/Expense
lncome

Operatlng Income

Total lncome

2,838.00 2,838.00

Expense
Cleanlng and Malntenance
Equlpment Related

Repairs and Malntenance

Total Equlpment Related

lnsurance (Non.Health) Expense
Supplles and Materlals
Utllltlês

Water

2,838.00

375.00

167.55

2,838.00

375.00

167.55

167.55

29.60
884.39

504.81

504.81

504.81

167.55

29.60
884.39

504.81Total Utilltles

Total Expense

Net Ordlnary lncome

Net lncome

1,961 .35 1,961 ,35

876.65 876.65

876.65 876.65
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Exh. 2, p. 14
2:34 PM

05/10/19

Cash Basls

Dale Davenport
Profit & Loss by Class

February 2019

Car Wash TOTAL

Ordlnary lncome/Expensð
Income

Operatlng lncome

Total lncome

4,057.00 4,057.00

Expense
Cleanlng and Malntenance
lnsurance (Non.Health) Expense
Supplles and Materlals
Utllltles

Electrlc
Natural Gas
Water

4,057,00

700.00
29,60

582.'t2

4,057,00

700.00
29,60

582.12

382.04
92.32

860.80

382.04
92.32

860.80

Total Utllltles

Total Expense

Net Ordlnary Income

Net lncome

1 ,335.16 1 ,335.16

2,646.88 2,646.88

1,410.12 1,410.12

1,410.12 1,41O.12
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Exh. 2, p. 15
2:34 PM

05/10/19

Cash Basls

Dale Davenport
Profit & Loss by Class

March 2019

Gar Wash TOTAL

Ordlnary lncome/Expense
lncome

Operatlng lncome

Total Income

3,875.00 3,875.00

Expense
Cleanlng and Malntenanco
Dues and Subscrlptlons
Insurance (Non-Health) Expense
Rent Expense
Utllltles

Elect¡lc
Natural Gas
Water

3,875.00 3,875.00

700.00
150.00
792.95
1 18.00

700.00
150.00
792.95
1 18.00

393.46
54.64

727.80

393.46
54.64

727.80

Total Utilltles

Total Expense

Net Ordlnary Income

Net lncome

1,175.90 1,175.90

2,936.85 2,936.85

938.15 938.1 5

938.15 938.15

Page 1
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Exh. 2, p. 16
2:35 PM

05/10/19

Cash Basls

Dale Davenport
Profit & Loss by Class

Aprill -22,2019

Car Wash TOTAL

Ordlnary lncome/Expense
lncome

Operatlng lncome

Total lncome

4,867.00 4,867.00

Expense
Bank Servlce Gharges
Cleanlng and Malntenance
lnsurance (Non.Health) Expense
Legal and Professlonal Fees
Supplles and Materlals
Utllltles

Electrlc
Water

4,867.00

12.00
525.00

29.60
7,425.00

33.30

4,867.00

12.00
525.00

29.60
7,425.00

33.30

358.21
528.60

358.21
528.60

Total utllltlês

Total Expense

Net Ordlnary lncome

Net Income

886.81 886.81

8,91 1.71 8,911.71

-4,044.71 -4,044.71

-4,044.71 -4,044.71

Page I
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Dale Davenport
Profit & Loss by Class

January through December 2018

Exhibit 31:20 PM

05/10/19

Cash Basis

Car Wash TOTAL

Ordinary lncome/Expense
lncome

Operatlng lncome

Total lncome

38,325.75 38,325.75

Expense
Advertlslng and Promotlon
Automobile Expense

Reglstratlon
Repalrs and Maintenance
Tolls

Total Automoblle Expense

Bank Servlce Charges
Cleanlng and Ma¡ntenance
Contract Servlces
Depreclatlon Expense

Dues and Subscriptions
Equlpment Related

Repairs and Malntenance

Total Equlpmenl Related

lnsurance (Non-Health) Expense
Legal and Professlonal Fees
Offlce Supplies
Rent Expense
Repairs
Supplies and Materials
Utilities

Electrlc
Natural Gas
Trash
Water

38,325.75

2,000.00

76.25
248.00

13.33

337.58

12.00
8,660.74

631.00
2,271.00

150.00

1,125.00

1 ,1 25.00

1 ,142.71
5,000.00

140.43
5,000,00

300.00
8,359.09

5,281 .31

694.95
91 .85

6,901.54

12,969.65

38,325.75

2,000.00

76.25
248.00

13.33

337.58

12.00
8,660.74

631.00
2,271.00

150.00

1 ,1 25.00

1 ,1 25.00

1,142.71
5,000,00

140.43
5,000.00

300.00
8,359.09

5,281 .31
694.95

91 .85
6,901 .54

Total Utillties

Total Expense

Net Ordinary Income

Net Income

12,969.65

48,099.20 48,099.20

-9,773.45 -9,773.45

-9,773.45 -9,773.45

Page 1
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Ed Voss

From:
Sent:
¡o:
Cc:

Subject:

Ed Voss

Monday, June 10, 2019 B:49 AM
Warren Norred
Long, Steve
RE: BDA189-031, Jim's Car Wash, Responses to Discovery Requests

Warren,
No, I cannot agree to a date beyond June 19,2019.

Ed

Edwin P. Voss, Jr.

Brown & Hofmeister, L.L.P.

740 East Campbell Road, Suite 800
Richardson, Texas 75081
(2I4) 7 47 -6135 (d irect office)
(214l'7 47 -6111 (fax)
gvoss@bhlaw.net

From: Warren Norred <wnorred@norredlaw.com>
Sent: Saturday, June 8,2019 2:45 PM

To: Ed Voss <evoss@bhlaw.net>
Cc: Long, Steve <steve. long@da llascityha I l.com>
Subject: Re: BDA189-03L, Jim's Car Wash, Responses to Discovery Requests

As you may have seen, werve had a lot going on.

Give me two more days for info. What I had hoped to have is a finalized zoning request and then ask for six months to
get it to finality, and if not granted, then closed two weeks after that failed.

However, based on recent events, I'm not sure that my client can afford to pay the zoning process at this point. Do you
have authority to agree to a date certain beyond June L9th to either be in compliance or consider investments
recouped?

On Tue, Jun 4, 2019, L1:00 AM Ed Voss <evoss@bhlaw.net> wrote

Warren,

Regards,

W

Ed

By way of follow-up to your message, below, do you have any additional documents to provide in this matter?
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Edwin P. Voss, Jr.

Brown & Hofmeister, L.L.P

740 East Campbell Road, Suite 800

Richardson, Texas 75081.

(274) 7 47 -6135 (d irect office)

(214)747-6111 (fax)

evoss@bhlaw.net

From: Warren Norred <wnorred@norredlaw.com>
Sent: Saturday, May tI,2OI9 L2:59 AM
To: Long, Steve <steve.lonq@dallascitvhall.com>; Ed Voss <evoss@bhlaw.net>
Subject: BDA189-031, Jim's Car Wash, Responses to Discovery Requests

: Freddy Davenport has had medical issues lately, and we have not been
able to obtain a lot of what we can prov¡de, but have not yet. There are
other documents that you seek which are ¡rrelevant, and still others
which cannot be constitutionally demanded w¡thout facts in dispute
which are not present here. I am perfectly w¡ll¡ng to allow the City to
examine'the documents, so long as no notes are taken, as lsee no

' reason why your notes would not be subject to a FOIA/PIA request.

I've provided a set of P&Ls, and a promise to prov¡de more as go

forward. lt is a very challenging thing for me to accept that this quas¡-
judicial administrative body is asking us to enter information to it which
cannot be properly protected and is subject to public disclosure.

G e nts,

2
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The short answer to this process is that Freddy Davenport is seeking to
obtain a rezoning so his property will be conforming, and if he cannot,
he'd ask that he be able to operate through the most profitable months
in the fall before closing.

See attached.

Yours,

Warren V. Norred

Warren V. Norred, P.E.
NORRED LAW, PLLC
515 East Border Street
Arlinqton,Texas 76010
817.704.3984 office
817.524.6686 fax

Licensed to practice before the United States Patent and Trademark Office, all state and federal courts
in ïexas, the Federal Circuit, and the Supreme Court of the United States.

www. norredlaw.com

CONFIDENTIALITY NOTICE: This message and any attachments contain information that is confidential
and/or legally privileged. The information is intended only for the use of the individual or entity to whom it is
directed, regardless of the e-mail address, lf you are not the intended recipient, you are notified that any

3
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examination, disclosure, copying, distribution or the taking of any action in reliance on, or with respect to, the
contents of this information is strictly prohibited. lf you have received this e-mail message in error, please
immediately notify the person identified as the sending person by reply e-mail or notify the sender by phone at
817-704-3984.

4
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Ed Voss

From:
Sent:
To:
Cc:

Subject:
Attachments:

Long, Steve < steve.long @dal lascityhal l.com >

Thursday, April 'l 1, 2019 7:02 AM
Warren Norred
Ed Voss; Dean, Neva

RE: BDA189-031, Property aT2702 Martin Luther King Jr, Blvd

nonconforming uses and structures.pdf

Dear Mr. Norred,

Please be advised staff plans to schedule the board of adjustment application referenced above for the June 19, 2019

Board of Adjustment Panel B hearing where the board shall proceed to establish a compliance date forthe
nonconforming use on this property per provisions setforth inSLA-4.7O4 (a)(1)that I have attached.

Please let me know if I can assist you in any other way on this matter.

Thank you,

Steve

Steve Long
Chief Planner
City of Dallas I www.dallascitvhall.com
Current Planning Division
Sustainable Development and Construction
1500 Marilla Street, 5BN

Dallas, TX 75201"

A: 2t4-67O-4666
steve, lons@da llascitvha l l.com0eo

**OPEN RECORDS NAflCE: This emoil and responses may be subject to the Texas Open Records Act and may be disclosed to the
public upon request, Pleose respond accordingly.**

From: Warren Norred <wnorred@norredlaw.com>
Sent: Wednesday, April L0, 2019 8:07 PM

To: Long, Steve <steve. long@da I lascityha I l.co m>

Cc: Ed Voss <evoss@bhlaw.net>
Subject: Re: BDA189-031", Jim's Car Wash

Steve,

Has there been a date set for the next hearing? Felder is out saying that
the car wash will be shut down on June 19th.

1
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Thanks,
Wa rren

Warren V. Norred, P.E
NORRED LAW, PLLC
515 East Border Street
Arlinqton,Texas 76010
817.704.3984 office
817,524.6686 fax

Licensed to practice before the United States Patent and Trademark Office, all state and federal courts
in Texas, the Federal Circuit, and the Supreme Court of the United States,

u ryw.norredlaw.com

CONFIDENTIALITY NOTICE: This message and any attachments contain information that is confidential
and/or legally privileged. The information is intended only for the use of the individual or entity to whom it is
directed, regardless of the e-mail address. lf you are not the intended recipient, you are notified that any
examination, disclosure, copying, distribution or the taking of any action in reliance on, or with respect to, the
contents of this information is strictly prohibited. lf you have received this e-mail message in error, please
immediately notify the person identified as the sending person by reply e-mail or notify the sender by phone at
817-704-3984.

On Fri, Mar 29, 201-9 at 2:43 PM Long, Steve <steve.long@dallascitvhall.com> wrote

Per your request

2

Steve
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From: Warren Norred <wnorred@norredlaw.com>
Sentr Friday, March 29,2019 2:38 PM

To: Ed Voss <evoss@bhlaw.net>; Long, Steve <steve,long@dallascitvhall.com>

Cc: Solomon Norred <sgn@norredlaw.com>; Marie Anderson <marie@norredlaw.com>

Subject: Re: BDA189-031, Jim's Car Wash

Ed and Steve,

Can someone send me the Board's decision letter?

Thanks,
Wa rren

Warren V. Norred, P.Ë.
NORRED LAW, PLLC
515 East Border Street
Arlinqton,Texas 76010
817.704.3984 office
817.524.6686 fax

Licensed to practice before the United States Patent and Trademark Office, all state and federal courts
in Texas, the Federal Circuit, and the Supreme Court of the United States.

x

www. norredlaw.com

CONFIDENTIALITY NOTICE: This message and any attachments contain information that is confidential
and/or legally privileged. The information is intended only for the use of the individual or entity to whom it is
directed, regardless of the e-mail address. lf you are not the intended recipient, you are notified that any
examination, disclosure, copying, distribution or the taking of any action in reliance on, or with respect to, the
contents of this information is strictly prohibited. lf you have received this e-mail message in error, please
immediately notify the person identified as the sending person by reply e-mail or notify the sender by phone at
817^704-3984.

3
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Ed

On Wed, Mar 13, 2019 at 1:45 PM Ed Voss <evoss@bhlaw.net> wrote

Warren,

Yes, I have received a soft copy of Respondent's documents, No, I will not agree to a continuance

Regards,

Edwin P. Voss, Jr.

Brown & Hofmeister, L,L.P

740 East Campbell Road, Suite 800

Richardson, Texas 7508L

(2I4) 747-6135 (direct office)

(2I4) 747-6111 (fax)

evoss@bhlaw.net

From: Warren Norred <wnorred@norredlaw.com>

Sent: Wednesday, March 13,2019 10:29 AM
To: Ed Voss <evoss@bhlaw.net>
Cc: Solomon Norred <sen@norredlaw.com>; Marie Anderson <marie@norredlaw.com>; Long, Steve

<steve. lons@da llascitvha ll.com>
Subject: Re: BDA189-03L, Jim's Car Wash

Ed,

Thank you. D¡d you get a soft copy of our work?

4
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Would you be agreeable to a continuance so we can chew on these

things and get the rest of the criminal records to flesh out the case?

Thanks,
Wa rren

Warren V. Norred, P.E.
NORRED LAW, PLLC
515 East Border Street
Arlington,Texas 76010
817.704.3984 office
817.524.6686 fax

Licensed to practice before the United States Patent and Trademark Office, all state and federal courts
in Texas, the Federal Circuit, and the Supreme Court of the United States.

www.norredlaw.com

CONFIDENTIALITY NOTICE: This message and any attachments contain information that is confidential
and/or legally privileged. The information is intended only for the use of the individual or entity to whom it is
directed, regardless of the e-mail address. lf you are not the intended recipient, you are notified that any
examination, disclosure, copying, distribution or the taking of any action in reliance on, or with respect to, the
contents of this information is strictly prohibited. lf you have received this e-mail message in error, please
immediately notify the person identified as the sending person by reply e-mail or notify the sender by phone
at 817-704-3984.

5
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On Wed, Mar 13, 2019 at 8:52 AM Ed Voss <evoss@bhlaw'net> wrote

Mr. Norred,

Yesterday I learned that you represent Jim's Car Wash in this matter, ln response to your request, and as a

courtesy, attached please find the electronic version of the Applicant's submittal, dated March 8, 2019. lt is my

understanding that Steve Long will be forwarding to you a notebook of the paper copy of these materials that I

provided to his office. I have copied Mr. Long on this message.

Regards,

Edwin P. Voss, Jr

Brown & Hofmeister, L.L.P

740 East Campbell Road, Suite 800

Richardson, Texas 75081

(214ll 7 47 -6135 (direct office)

(214)747-61L1 (fax)

evoss@bhlaw.net

From: Warren Norred <wnorred @norredlaw.com>
Sent: Monday, March I1,2079 8:49 PM

To: Ed Voss <evoss@bhlaw.net>
Cc: Solomon Norred <sgn@norredlaw.com>; Marie Anderson <marie@norredlaw.com>

Subject: BDA189-031, Jim's Car Wash

Mr. Voss, I am out of the country at the moment, but I'm told a box of docs were sent re: the above case. Do you

have these documents in soft copy?

Thanks,

6

Warren V. Norred
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s sL{"-4.703

notice must be written in English and Spanish if the
area of request is located wholly or'partly within a

ceiisus tract in which 50'percent or more of the
inhabitanis are persons of Spanish origin or ilescent
according to the most recent federal decennial census.

(3) The director shallgive notice of the time
and place of the public hearing in the officíal
newspaper of the city at least 10 days before the
hearing.

(d) Þoard action.

(1) The applicanthas the burden of proof to
establish the nacessary facts to war¡ant favorable action
of the board

(2) Casesmustbeheardby arninimum of 75

percent of the members of a board panel. The
concurring vote of 75 percent of the members of a panel
is necessary to:

(A) reverse an order, requirement,
.decision, or determination of an administrative official
involving the interpretation or enforcement of the
zoning ordinance;

@) decide in favor of an appiicant on a
matter on which the board is required to.pass under
state law, the city drarter, or city ordinances; or

(C) grant a va¡iance.

(3) The board shall have all the powers of
the adminisfrative official on the action appealed from.
The board may in whole or in part affirm, reverse/ or
a¡nend the decision of the official.

(4) The boa¡d may impose reasonable
conditio¡s in its order to be complied with by the
applicant in order to fu¡ther the pu¡pose and intent of
this chapter.

(5) The decision of the boa¡d does not set a
precedent. The decision of the board mustþe made on
the particular facts of each case,

(6) The applicant shall file an application for
abuildíng permit or certificate of occupancy within L80

days from the date of the favorable aclion of the board,

Dallas.Development Code¡ Ordinance No. 19S55, ae amended s51A.-4.704

unless tþe applicant fíles' for. and is granted' an
extended time period prior to the êxp-ir.atiôn of ilrB 180

days, The filing of a request for an'extended tirne
period does not.toll thei180 d4y time period. If the
applicant fails to file an appliëation wit\þ the iinre
period, the request is automatiball'y d'enieif¡without
prejudice, and the applìimntmust¿'begin thep¡ô{ets to
have his request heard ag{þ.

(e) Twoyeat'limitation:'

(1) Except as provided below, aftet,a final
decision is reached by the boa¡d, no further request on
the same or related'issues may be considered for that
properfy for two years from the date of the final
decision.

Ø if the board renders a final decision of
denial without prejudice, the.fwo year limitation is
waived.

(3) The applicant may.apply for a waiver of
the two year limitation in the following'manner:

(A) The applicant shall submit his
fequest in writing to the director. The director shall
inform the applicant of the date on which the board
will consíder therequestandshall advise the applicant
of his right to appear before the board.

(B) The board may waive the two year
time iimitation if there are changed circumstances
regarding the properly sufficient to warrant a new
hearing. A simple majority vote by the board. is
required to grant the waiver. If a rehearing is granted,
the applicant shall follow the process outlined in this
section. (Ord. Nos. 19455;20926;22254¡ 22989¡ 22605;
25047;27892;28073)

sEc.51A-4.704. NONCONFOITMING
USES AND STRUCTURES,

(a) Compliance regulqtions fornoncon-formint
uses. It is the declared purpose of this subsection that
nonconforming uses be eliminated and Ëe required to
comply with the regulations of the. Dallas
Development Code, having due regard for the
property rights of the persons aJfected, the public
welfare, and the character of the surrounding area,

Dallas City Code 439
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ssLA-4.704

(1) Amortization of noncorrforming uses.

(A) Requqstto establish comPlië:rce date.

The city council may request that the boa¡d of
adjustment consider establishing a compliance date for
a nonconforming use. In additioru any person who
resídes or owns real properry in the city may request

that the board conside¡ establishing a compliance date

for a nonconforming use. Upon receiving such .a
reguest, the board shali hold a public hearing to
determine whelher continued operation of the

nonconforming use will have an adverse effect on
nearby properties. If, based on the evidence presented
at the public hearing, the boa¡d determines that
continued operation of the use will have an adverse

effect onnearby properties, it shall proceed to establish
a compliance date fo¡ the nonconforming use;

otherwise, it shall not.

(B) Facto¡s to be-çgnsidered. The board
shall consider the following factors when determining
whether continued operation of the nonconforming use

will have an adverse effect on nearby properties:

(Ð The character of the
surrounding neighborhood.

(iÐ The degree of incomPatibilitY
of the use with the zoning district in which it is located'

(iiÐ The manner in which the use

is being conducted.

(iv) The hours of oPeration of the
use.

(v) Theextenttowhichcontinued
operation of the use may threaten public health or
safety.

(vi) The environmental imPacts of
the use's operation, including but not iimited to the
impacts of noise, glare, dusÇ and odor,

(vii) The extent to which public
disturbances may be created or perpetuated by
confinued operation of ihe use,

440 Dallas City Code

Dallas Development Code: Ordinance No. L9455, as amended gsl&-4,704

(viii) The extent to whidr haffic or
parking problems may be created or perpetuated by
continued operation of the use.

(ix) Any other factors relevant to

the issue of whether continued operation of the use

will adversely affeci nearby properties.

(C) Finality of decision. A decision by
the board to grant a request to establish a compliance
date is not a final decision and cannotbe immediately
appealed. A decision by the board to deny a request to

establish a compliance date is final unless appealed to
state court within 10 days in accordance with Chapter
211. of the Local Govemment Code.

lD) Determination of amortization
period,

(Ð If the board determines that
continued operation of the nonconforming use will
have an adverse effect on nearby properties, it shall, in
accordance with the law, provide a compliance date
for the nonconforming use under a plan whereby the
owner's actual investrnent in the use before the time
that the use became nonconforming can be amortized
within a definite time period.

(iÐ Thefollowingfactorsmustbe
considered by the board in determining a reasonable
amortization period:

(aa) The owner's capital
investment in structures, fixed equipment, and other
assets (excludíng inventory and other assets that may
be feasibly transfer¡ed to another site) on the property
before the time the use became nonconforming.

þb)Any costs ihat are directly
atkibutable to ihe establishment of a compliance date,

Íncluding demolition expenses, relocation expenses/

termination of leases, and discharge of mortgages,

(cc) Any reh:rn on investment
since inception of the use, including net income and
depreciation,

(dd) The anticipated arurual
recovery of investment, including net income and
depreciation,
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(E) ComPliance requirgment, If the

board establishes a compliance date for a

nonconforming use, fJre use must cease operations orì

that date and it may not operate thereafter unless ii
becomes a conforming use.

(F) For Purposes of this ParagraPh/

"owne/' means the owner of the nonconforming use at

the time of the board's determination of a compliance

date for the nonconforminguse,

(2) The right to oPerate a nonconforming

or" .e"r., if the nonconforminguse is discontinued for

six months or more. 'llhe board may gtant a special

exception to this provision only if the owner can show

thatihere was a clea¡ intent not to abandon the use

eventhough the usewas discontinued for sixmonths or

more.

s s1A-4.704

(3) Reserved,

(4) The right to operate a nonconforming

,rs. cers.t *hen the use becomes a conJorming use' The

issuance of an SUP does not confer anynonconforming

rights. No u¡e authorized by the issuance of an SUP

mãy operate after the SUP exPires.

(5) The right to operate a nonconforming

or" c.usei when thè structure housing the use is

d.estroyed by the intentional act of the owner or his

agent, If a sûuch¡¡e housing a nonconforming use is

d"amaged or d.estroyed' otherthanby the intentional act

of the owrler or his agent, a Person may restore ot

reconstruct the strucfiue withoutboard approval' The

structwe must be restored or re'constructed so as to

have the same approximate heighf floor are4 and

location that it had imrnediately prior to the damage or

destruction. A restoration or reconstruction in violation

of this paragraph immediately terminates the right to

operate the nonconiorming use,

(6) The nonconformitY of a use as to
parking, loading, or an "additional provision" (except

?or a rãquirement that a use be located a minimum

dístance ftom a structure, use/ or zoning district) in
Division 514-4,200 does not ¡ender that use subject to

the regulations in this subsection, '

711,6 Dallas Cþ Code ML

Dallas Development Cod.e: Ordinance No,19455, as amendèd' s 514-4.704

þ) ChangeÅto nonconforming uses'

(1) Cha+gingfromonenonconforminguse
to angther, The board may allow a change from one

nJnionfot*ing use to another noncorrforming use

wherv in the oþinion of the board, the change is to a

new use that:

(A) does not Prolong the life of the

noncorúorming use;

(B) would have been perrritted under

the zoning regulations that existed when the current

use was orlginaity established by righ!

(C) is similar in nahrre to the cunent
use; and

(D) wilt not have an adverse effect on

the surrounding area.

(2) Rer.r-rodeli-ng a structu¡e housing a

nonçonforming use. A person may renovate,remodel,

* raptit 
" 

ttt*ture housing a nonconJorming use if
the work does not enlarge the nonconJorming use' A
petgon may renovate, remodel, or repair a struchrre

îrousing a ionconforming tower/anterura for ce1lu1a¡

commr.úricadon use if the modification does not

substantially change the physical dimensions of the

structure housing the nonconiorming tower/antenna

for cellular communication use, A modification

substantially changes the physical dimensions if it
meets the criteria listed in 47 C'F.R. $1.a0001(bX7), as

amended.

(3) Accessor)¡ struçture for- a

nolcorrf.orming residential use, An accessory stmcture

ãr--t ot conforming residential use may be

conskucted, enlarged, or remodeied in accordance

with the requirements of Sections 51.A'-

4,209 (bX6XE)(vü) and 51'A-4,277 (a) without board

approval,

(4) Nonconformitvas toBa¡king orloading'

(A) Incease4 requirements" A person

shall not change a use that is nonconforming as to

parking or loaãing to another use requiring more off-

street 
-parking oi loading unless the additional

requireã off-sheet parking and loading spaces are

provided.
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(B) Delta theory. In calculating required

off-street Parking or loading the number of

nonconforming parking or loading spaces f or a use may

be carried forward when the u¡e is converted or

expanded. Nonconforming rights as to parking or

loãding a¡e defined in the following manneri

s s1A-4.704

Requited or loaillng I,or ecdst'u:tg use

a8 to or losdlnt.

(C) Decr-eased requirements, Whenause

is converted to a nery use having a lesser parking or

loading requirement, the rights to any portion of the

non.Ñot ing parking or loading that a¡e not needed

to meet the new reguirements are 1ost,

(5) Enla¡gement of a noncgnforming uÊe'

(Ð In this subsection, enlargement of a

nonconforming use means any enlargement of tl¡e
physical aspects of anonconforming use, inclildlng any

irtcteuse inheight, floor area, number of dwellingunits,

or the area in which the noncorrforrrring use operates'

@) The board maY allow the

enlargement of a nonconforming use wherL in the

opiniòn of the board, the enlargement:

(Ð does notProlong the life of the

noncon{orming usei

(iÐ would have been Permitted
under'the zoning regulations that existed when the

nonconformingue wãs originally established by righ!
and

(íü) willnothave anadverse effect

on the surrounding area,

(C) Structures housing anonconforuLing

single family or duplex use may be enlarged without

board approval.

(D) Anonconformingtower/antenrta for

cellular commrlnication use may be enlarged without
board approvat if the modification enlarging the

nonconiorming tower/antenna for cellular
com¡mrnicatiot ãoes not substantially change the

physical dimensions of the nonconJorming tower/
^untenna 

f or .elluiar commrrnication use' A modification

442 Dallas City Code 7116

Dallae Development Cod'er Ordinance No. 19455, as amended s s1A-4,704

substantially changes the physical dimensions if it
meets the crite¡ia listed in 47 C.F,R. $1'a0001þ)(7), as

amended.

(c) Nonconformingstgctu¡es.

(1) Except as provided in Subsection (c)(2),

a person may renovate/ remodel/ repair, rebuild, or

.tl*g" a nonconforming structure if the work does

not ìause the structure to become more

nonconforming as to the yard, lol and space

regulatioru,

(2) The right to rebuild a noncorrforming

sbxrcture ceases if ttre structure is destroyed by the

intentional act of the owrler or the owner's agent'

(3) A person may, withoutboard approval,

cause a structruJto become nonconforming ae to the

yard, Iot, and space regulations by converting the use

ät the stn¡cture, except thatno Person may convert its

use to a residential use or to one of the noruesidential

uses listed below:

Airport or landing field,
Animal Production.
Commercial amusement (inside)'

Commercial amusement (outside),

Country club with Prívate
membership.
Crop production.
Drive-in theater'
Dry cleaning or laundry store.

General merdrandise or food store

3,500 square feet or less.

Generai mercfrandise or food store

greater than 3,500 square feet,

Helicopter base.

Heliport.
Helistop.
Nursery, garden shoP, or Plant
sales,
Personal service use,

Private recreation center/ club, or

area,

Public park, PlaYground or golf
couÏse,
Restaurant without drive'in o¡

drive-through serYice,
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Restaurant with drive-in or drive-
through ser'¿ice.

Sand, gtavel, or earth sales and
stôrage,
SanitarY landfill'
STOL (short takeoff or ianding) port'
Stone, sand, or gravel mining.
TemPorary construction or sales

office.
Theater.
Transit P assenger shelter.

The board may grant a special exception to this

provision if the boa¡d finds that the conversion would
not adversely affect the surrounding properties,

(4) Apersonmayrenovate, remodel,repair,
rebuild, or enlarge that portion of a nonconforming
structu¡e supporlurg a tower/antenna for cellular

communicatiãn without board approval if the

modi.ficationdoes not substantially change the physical

dímensions of the tower or b ase stati on, A modification
substantially changes the physical dimensions if it
meets the criteria listed in 47 C'F'R' 51'a0001(b)(4, as

amended. (Ord. Nos, L9455; 19786;2Q307 ¡20&12¡ 21'553;

224L2; 2509 2¡ 265 LI ¡ 299 8 4)

sEc.51A.-4.705. ANNEXED TERRTTORY
TBMPOR.A.RILY ZONED.

(a) All territory annexed to the cify is temporarily
classified as an agricultural district r:ntil permanent

zoning disbict designations are given to the area by the

cify councii,

(b) The procedure for establishing the permanent

zoning for annexed territory is the same as provided for

zoning amendments.

(c) In an area temporarily dassified as an

agricuJtural district, the building official may issue

Uiilaing permits and certificate of occupanry for any

use permitted in an agricr:lnrral district.

(d). Before permanent zoning is adopted, the

building official may issue a building permit and

certificalte of occupancy fot a use other than those

permitted in the 
- 
agricultural district in a¡nexed

ierritory upon approval of the city council in
accotdance with the following procedure:

7116 Dallas City Code 443

Dallae Development Code¡ Ordinance No. 19455, as amended $ slA-4.706

(1) The applicant must submit to the

building official an application indudingr

(A) astatementof the use contemPlatedi

@) a plat showing the location and size

of the lot ot tract of land proposed to be used; and

(C) a description of the location, size,

and type of buildings proposed to be constructed'

(2) The building official shall forward this

application to the city plan commission'

(3) The cityplancommissionshallmakeits
recommendation concerning the applicationto the cify

council after considering the land use plan for the area

in question, The recommendation of the commissionis

advisory only, and the city council may grant or deny

the application as the facis may justify'

(4) Upon approving an application for a use

other than permitted in an agricultural disfrict, the cify

council shallby ordinance instruct the building official

to issue buiidingpermits and ce¡tificates of occupancy

for those uses authorized' (Ord' 19455)

SEC.514"4.706. RESERVED. (O¡d' 19455)
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City of Dallas, Texas, Code of Ordinances
Chapter 514, Dallas Development Code

Article IV.
Zoning Regulations

Division 514-4.700. Zoning Procedures.

rle tr ,r

SEC. 51A.4,704, I\ONCONFORMING USES AND STRUCTURES.

?h ,r ìk

(D) Determination of amorti zation period
(i) If the board determines that continued operation of the nonconforming

use will have an adverse effect on nearby properties, it shall, in accordance with the
law, provide a compliance date for the nonconforming use under aplan whereby the
owner's actual investment in the use before the time that the use became
nonconforming can be amortized within a definite time period.

(ii) The following factors must be considered by the board in determining a

reasonabl e amortization period :

(aa) The owner's capital investment in structures, fixed equipment, and
other assets (excluding inventory and other assets that may be feasibly transferred to
another site) on the property before the time the use became nonconforming.

(bb) Any costs that are directly attributable to the establishment of a

compliance date, including demolition expenses, relocation expenses, termination of
leases, and discharge of mortgages.

(cc) Any return on investment since inception of the use, including net
income and depreciation.

(dd) The anticipated annual recovery of investment, including net income
and depreciation.

(E) Compliance requirement. If the board establishes a compliance date for
a nonconforming use, the use must cease operations on that date and it may not
operate thereafter unless it becomes a conforming use.

,1.t*
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TO:

MEMORANDUM

Honorable Chair and Members of the Dallas Zoning Board of Adjustment,

FROM:

DATE: June 10,2019

BDA 189-031
Compliance Proceedings for Nonconforming Use
Jim's Car Wash,2702 Martin Luther King Jr. Boulevard, Dallas, Texas

After the Dallas ZoningBoard of Adjustment (the o'Board") determined, on March 20,2019,
that there is a need for expedited compliance, by determining that continued operation of Jim's Car
V/ash as a nonconforming use will have an adverse effect on nearby properties,l the next step is a
public hearing, scheduled for June 79,2019, at 1:00 p.m., for the Board to provide a compliance
date for the nonconforming use, that is, the date by which the nonconforming use must cease to
operate.2 I respectfully submit this Memorandum to you as part of the Applicant's evidence and
testimony for your consideration in this matter.

Question: V/hat is the purpose of the public hearing on June 19,2019?

Answer: The purpose is for the Board to conduct the second step in the City's process
regarding elimination of a nonconforming use, that is, to establish a compliance date by which the
nonconforming use must cease to operate, under a plan "whereby the owner's actual investment in
the use before the time that the use became nonconforming can be amortized within a definite time

. ...2perrod."'

Question: Are there any criteria or factors for the Board to consider in making this
determination?

Answer: Yes, the Board must consider the following factors when determining a reasonable
amofüzation period:

(aa) The owner's capital investment in structures, fixed equipment, and other assets

(excluding inventory and other assets that may be feasibly transferred to another site) on
the property before the time the use became nonconforming.

I See documents provided in Notebook accompanying this Memorandum, at Tabs 1,2 and 3

2 Dallas City Code Section 51A-4,704(aXlXD).

3 Dallas City Code Section 51A-4.704(aXlXDXr).

Panel B

Edwin P. Voss, Jr. ,Ø"4
Retained Outside Attorney 

/-

RE
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Memorandum to Honorable Chair and Members of the
Dallas Zoning Board of Adjustment, Panel B
June 10,2019
Page2

(bb) Any costs that are directly attributable to the establishment of a compliance date,
including demolition expenses, relocation expenses, termination of leases, and discharge
of mortgages.
(cc) Any return on investment since inception of the use, including net income and
depreciation.
(dd) The anticipated annual recovery of investment, including net income and
depreciation.a

Ouestion: When did Jim's Car V/ash become a nonconforming use?

Answer: The zoning regulations changed in20l2 so that a car wash is no longer an allowed
use on the property. Jim's Car Wash is located in PD 595, the South Dallas/Fair Park Special
Purpose District. The specific zoning is PD 595 (CC) Tract 4. The "CC" designation specifies that
this location is in the Community Commercial Subdistrict.s The Use Regulations and Development
Standards in the CC Community Commercial Subdistrict are found in Dallas City Code Section
51P-595.113. PD 595 and relevant uses were first created by Ordinance No.24726, dated

September 26,200I.6 The car wash use was an allowed use in the CC Community Commercial
Subdistrict at that time, with approval of a oodevelopment impact review" (ooDIR"), in Dallas City
Code Section 51P-595.113(aX10). On December 12,2012, the Dallas City Council amended PD
595's provisions, in several respects, by Ordinance No.28860. One of those amendments was to
remove the car wash use from the list of allowed uses in the CC Community Commercial
Subdistrict. As of December 12, 2012, therefore, Jim's Car Wash became a nonconforming use as a

result of that zoning change.T

Ouestion: V/hen did Jim's Car Wash begin operating?

Answer¡ The exact date is not known, but it is believed that the car wash was operating
when the properly was purchased in 1994by the current owner, Mr. Freddy Davenport.

Ouestion: Why does the City's ordinance specifli use of the amortization technique to
terminate a nonconforming use?

4 Dallas City Code Section 51A-4.704(aXlXDXii).

5 Dallas City Code Section 51P-595.103(2XB).

6 Dallas Cify Code Section 51P-595.101,

7 Dallas City Code Section 5l P-595.1 l3(aX10); City Ordinance No. 28860.
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Memorandum to Honorable Chair and Members of the
Dallas Zoning Board of Adjustment, Panel B
June 10,2019
Page 3

Answer: The courts in Texas and numerous other states have found that'othe amortization
technique stems from the requirement that the public good outweighs the private loss and is based

on the theory that in order to be reasonable, a regulation terminating a use at the time of the zoning
change must minimize the private loss by allowing the nonconforming use to continue after a
zoning change for the normal expected life of the nonconforming structure without replacements or
improvements so as to give the owner a reasonable opportunity to recoup his investment in the
nonconforming use."8

Question: 'What evidence is there to inform the Board's decision on setting a compliance
date for Jim's Car Wash?

Answer: Søe evidence and testimony in the Applicant's submission of documents in
conjunction with the provision of this Memorandum to the Board, at Notebook Tabs 4,5,8,9
and 10, and provided at the public hearing on June 19,2019. To summarize, the evidence
establishes a compliance date under any of the factors from Section 5IA-4.7)a(a)(1)(D)(ii):

(aa) The owner's capital investment in structures, fixed equipment, and other assets
(excluding inventory and other assets that may be feasibly transferred to another site) on
the property before the time the use became nonconforming has been recouped by the
property owner 'omany times over." Tabs 9 and 10.

(bb) Any costs that are directly attributable to the establishment of a compliance date,
including demolition expenses, relocation expenses, termination of leases, and discharge
of mortgages are costs that "would have been recovered long ago." Tab 9.

(cc) Any return on investment since inception of the use, including net income and
depreciation have been satisfactory for the property owner to have already recouped his
investment. Tab 9.

(dd) The anticipated annual recovery of investment, including net income and
depreciation are the same as historical returns on investment, as explained in Tab 9.

Ouestion: The evidence provided by Jim's Car Wash in response to the Board's request
for information is minimal-does that prohibit the Board from making a determination of a

compliance date?

¿@I: No. At a hearing before the Board, the burden rests with the Board and other
interested parties, such as the property owner, to present substantial evidence to support any fact

8 Murmur Corp, v, Board of Adjustment, City of Dallas,718 S.W.2d 790,798 (Tex.App.-Dallas 1986, writ reld
n.r.e,) (citing City of University Park v. Benners,485 S.W.2d 773,777-78 (Tex. 1972), and other cases).
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Memorandum to Honorable Chair and Members of the
Dallas Zoning Board of Adjustment, Panel B
June 10,2019
Page 4

finding necessary to sustain the Board's order to terminate a nonconforming use.e Information
relevant to the necessary fact findings may lie in the landowner's sole possession.l0 In order to
discharge its burden of proof, therefore, the Board possesses the power of subpoena.ll The
Board issued a subpoena duces tecum, and other discovery requests, to the property owner in this
case on April2,2019. See Tab 4. The property owner's response provided some materials, but
objected to most of the Board's requests. See Tab 5. The Board has, therefore, discharged its
burden to obtain information and to prove the facts supporting its decision when it used its power
of subpoena in an effort to obtain any information from the property owner that would establish a
particular fact, even though the Board received little or no such information from the property
owner.12 The Applicant is presenting evidence to the Board concerning the amortization issues.
See Tabs 5, 8, 9 and 10, and testimony at the June 19,2019, hearing. As a result, the Board is
justified in making its factual determinations, and relying on the Applicant's evidence, even
though that determination may not be as requested by the property owner.l3 If the propefty
owner does not provide evidence to the Board to support the property owner's position, that is
the property owner's choice.la

Question: Is the property owner's verbal estimate or opinion of costs, standing alone,
enough to establish evidence ofcosts?

¿\ry¡: No. A bare, unsuppofted estimate, opinion or conclusion does not constitute
evidence of probative force, and will not support a finding of fact even when admitted without
objection.ls

e Board of Adjustment v. IVinkles,832 S,W.2d 803, 805 (Tex.App.-Dallas 1992, writ denied); Neighborhood Comm.
on Lead Pollution v. Board of Adjustment, T2S S.W.2d 64, 67 (Tex.App.-Dallas 1987, writ refd n.r.e.); Murmur
Corp. v. Board of Adjustmenl, 718 S.W.2d 790,799 (Tex.App.-Dallas 1986, writ ref d n.r.e.).

t0 Neighborhood Comm. on Leqd Pollution v. Board of Adjustment, T2S S.W .2d 64, 67 (Tex.App.-Daltas 1987, writ
ref d n.r.e.).

tt Neighborhood Comm. on Lead Pollution v. Board of Adjustmenl, 728 S.W.2d 64, 67 (Tex.App.-Dallas 1987, writ
ref d n.r.e.).

" Dy", v. Board of Adjustment,lgg5 WL 437433, *l (Tex.App.-Dallas 1995, no writ) (citing Neighborhood
Comm. on Lead Pollution v. Board of Adjustment,T2S S.W.2d 64,67 (Tex.App.-Dallas 1987, writ ref d n.r.e.)).

t3 Dyerv. Boardof Adjustment,1995WL437433,*1(Tex.App.-Dallas l995,nowrit)(citing Neighborhood
Comm. on Lead Pollution v. Board of Adjustment, T2S S.W .2d 64, 67 (Tex.App.-Dallas 1987, writ refld n,r,e.)).

ta Dyer v. Board of Adjustment, 1995 WL 437433, *1 (Tex.App.-Dallas 1995, no writ) (citing Neighborhood
Comm. on Lead Pollution v. Board of Adjustment, T2S S.W .2d 64, 67 (Tex.App.-Dallas 1987, writ ref d n.r.e.)),

ts Dyerv. Bd. of Adjustment,1995 WL 141620, *1(Tex.App.-Dallas 1995,nowrit)(citing Dallas Ry. andTerminal
Co. v. Gossett,294 5.W.2d377,380 (Tex. 1956)).

CITY 4883 - 165



Memorandum to Honorable Chair and Members of the
Dallas ZoningBoard of Adjustment, Panel B
June 10,2019
Page 5

Question: Is the cost of the land or value of the land something the Board must consider
in determining the compliance date?

Answer: No, the cost of the real estate is not to be considered. The City Code provisions
do not include the cost of the land in the amortization analysis.16 Court cases confirm that the
cost of land and its appreciation in value are not appropriate to consider in determining a
compliance date.lT

Question: Are capital investments in the structures and nonconforming use that are made
after the zoning change occurred to be included in the Board's amortization determination?

Answer: No, the courts have consistently held that any investments made into a

nonconforming use after the zoning change are not innocent and thus are not entitled to
protection or recognition.ls In other words, investments in the nonconforming use made after the
zoning change must not be amortized because such investments could extend the nonconforming
use indefinitely.le

16 Dallas City Code Section 5lA-4.704(aXlXDXii).

t7 Coyel v. City of Kennedale, 2006 WL 19604, **4-6 (Tex.App.-Fort Worth 2006, pet, denied) (giving the
ordinance's language its ordinary meaning, board was to consider the investment in the nonconforming building or
nonconforming use, but not the cost of the land); Bd. of Adjustment v. Patel, 882 S.W.2d 87, 89-90 (Tex.App.-
Amarillo 1994, writ denied) (it was improper to include the value of the land in calculating the amoftization period
becauselandisnonstructuralproperry); Bd.ofAdjustmentv. 14ink1es,832S.W.2d803,806(Tex.App,-Dallas1992,
writ denied) (property owner can only recoup the "full value" of the nonconforming structure or the nonconforming
use, meaning the actual dollars invested in the nonconforming structure, and the costs associated with the removal of
the nonconforming structure and establishing the business in another location); Neighborhood Comm. on Lead
Pollutionv. Bd. of Adjustment, T2S S.W.2d 64,72 (Tex.App.-Dallas 1987, writ. ref d n,r.e,) (the value of the land in
determining whether the landowner recouped the investment in the nonconforming use was specifically excluded);
Murmur Corp. v, Bd, of Adjustment,TlS S,W.2d 790,794 (Tex.App.-Dallas 1986, writ refld n.r.e.) (the reasonable
recoupment standard requires a reasonable opportunity to recover the owner's actual investment in the
nonconforming structure).

t8 NeighborhoodComm. on Lead Pollutionv. Bd. of Adjustment, T2S S.W.2d 64,70 (Tex.App.-Dallas 1987, writ
ref d n.r.e.); City of Garlqnd v. Valley Oil, 482 S.W.2d 342,346 (Tex.App.-Dallas 1972, writ ref d nl.e.), cert.

denied,4l l U.S. 933 (1973) (additional investment in a nonconforming use cannot extend the period of amortization
or otherwise restrict the city's police power). See also City of University Parkv. Benners,485 S.W.2d 773,7'75-79
(Tex. 1972) (reasonableness of opportunity for recoupment measured by conditions at the time use becomes
nonconforming).

" City of Garland v. Valley Oil, 482 S.W.2d 342,346 (Tex.App.-Dallas 1972, writ ref d n.r.e.), cert. denied, 4ll
u.s. 933 (1973).
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EXPERT REPORT OF SCOTT D. HAKALA

Regarding; File Number BDA189-031(SL)
Non-Conforming Use at 2702Martin Luther King Jr. BlÍd.

1. I have been contracted by the City of Dallas to analyze Jim's Cash V/ash operating at2702

Martin Luther King Jr. Boulevard, Dallas, Texas. My analyses were prepared to provide guidance

to the Dallas Board of Adjustment, Panel B, regarding the revenues and likely earnings and

recovery ofcapital since the use ofthe subject property as a car wash had been declared a non-

conforming use on December 12,2012.

2. The information produced to date was deficient relative to the amounts requested from

Fred and Dale Davenport, the owners/operators of Jim's Car Wash. Additionally, as is common

with cash-based and coin-operated businesses, it is evident from my research, site visits, and

industry information that the revenues reported in 2018 and from January 2018 through April22,

201 9 were substantially understated.l

3. However, using the utility expense and supplies expenses information, I was able to

estimate that Jim's Cash Wash produced revenue in excess of $100,000 in 2018 and provided a

cash flow to the owner of at least $62,000 in 2018 and a cash flow of $78,000 between January

2018 and Aprll22,2019. (This can be seen on page 3 of Schedule B.)

4. Given the tax records, limited depreciation, and age of the structure, the historical cost was

likely in the range of S50,000 to S60,000 at the end of 2012 and certainly no more than S 100,000

based on replacement cost estimates and tax appraisal information provided for the property

improvements. Thehistoricalappraisedtaxvaluesofthesubjectpropertyfromlgg4through20l8

are summarized,in Schedule A.

1 An updated version of the IRS, "Cash Intensive Business Audit Techniques Guide," revised as of April 2010 can be
found online with Chapter I 1 covering Car Washes as an example. This issue is well-known in the car wash industry
and often leads to undeneporting ofrevenues and profits for car wash operations in industry surveys,

Hakala Report-Jim's Car Wash at2702 MLK Blvd. -Dallas Confidential Page L
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5. Most equipment and maintenance associated with the car wash facility was expensed (not

capitalized) with the costs recovered immediately in the year such amounts were expended on such

equipment and maintenance.

6. Given the foregoing, the operation of the subject property as a self-service car wash (and

non-conforming) use likely produced cash flows in excess of the historical cost remaining in each

year from 2013 through 2018. The historical cost was recovered with room for a significant cash

profit within a two-year cycle.

7. I was not able to estimate demolition costs but they are typically a fraction of the costs to

construct and value. The subject property has two basic open concrete structures with bays and

pavement which may be suitable for conversion to alternative uses.2 Any such cost would have

been recovered long ago given the operations observed and the data provided.

8. Alternatively, if it is asserted that the financial information is reliable and correct, then the

current use of the subject property for self-service car wash operations is not the highest and best

use of the property and would be considered not worthwhile. Given the amounts expended on

legal fees and other information and the long-standing use of the property for self-service car wash

operations, it is not reasonable to conclude that the operations are not substantially profitable.

2 ProMatcher-Demolition (online) estimates a cost of $6.77 per square foot for house demolition and$.432 per square
foot for concrete slabs with a range of $3.77 to $5.66. There are typically economies associated with larger and more
open structures. The large structure is 2,640 square feet and the smaller structure is 1,760 square feet. Demolition,
including removal of the vacuums and equipment and small room should not exceed $20,000 to $25,000 in order to
make the site suitable for sale for alternative uses and may cost far less. This is probably greater than actual given the
simple structures and facilities involved.
A mini-warehouse structure with 4,000 square feet would cost about $0.57 per square foot to demolish, a one-story
factory of 4,000 square feet would cost $0.88 per square foot to demolish, and an auto sales location with 4,000 square
feet would cost $0.72 per square too to demolish according to BuildingJoumal.com. These would suggest nominal
costs for the subject structures ofless than $5,000 per square foot.

Hakala Report-Jim's Car Wash at2702 MLK Blvd. -Dallas Confidential Page2
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Historical Cost and Value of the Subject Property

9. Information on the acquisition price and historical costs information and any improvements

has not been provided, despite requests by subpoena. Similarly, only income statements for the

months January 2018 through April 22, 2019, were produced and no associated balance sheets,

historical cost information, or tax retums were produced for the subject business, despite

subpoenas for such information.

10. The subject property includes pavement covering most of the surface and two concrete

structures. One structure is 120 feet wide and22 feet deep with seven bays for washing vehicles

and a small locked structure, potentially used as a pump and storage room. The other structure is

80 feet wide and 22 feet deep and used for vacuums and other detail work. Other stands for

vacuums are in front of the structures and uncovered. The concrete structures appear to be dated

and minimally maintained but sufficient for the required purpose as a self-service car wash. There

is extensive plumbing and wiring for use of the structures as a self-service car wash. The structures

are largely open on the front and back with walls creating separate spaces (bays) for vehicles to

drive through or to be covered within while being washed or worked on.

11. Equipment on site is limited to a number of coin-operated vacuums and coin-operated bays

for washing vehicles with limited equipment for spraying and washing vehicles within each bay.

The typical cost per bay for new equipment is $8,000 to S10,000. It appears that equipment

replacement and repairs are expensed on a current basis as they occur over time and not capitalized.

Total equipment purchases between January 1, 2018, and April 22,2019 were only 9I,293.

However, maintenance expenses were 510,691 during the same period, consistent with an older

self-service car wash facility.

Hakala Report-Jim's Car Wash at 2702MLK Blvd. -Dallas Confidential Page 3
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12. The depreciation in 2018 was only 52,271according to the income statements produced.

Certain land improvements might be depreciated at a 2D-year life. Others may be depreciated

assuming a longer life. Even assuming a relative long life for the structures, that would imply a

limited remaining (undepreciated) historical cost.

13. City records indicate that a certificate of occupancy number 0308291071 was issued on

September 8, 2003 for a"(64I2) car wash", DBA: Jim's Car Wash, at2702 Martin Luther King Jr

Boulevard to owner Freddy K Davanport (sic; Davenport). However, the subject property and its

use according to the Dallas Central Appraisal District (response to subpoena dated May 29,2019)

dates back to at least 1994 when Mr. Davenport apparently acquired the existing property from the

FDIC (Federal Deposit Insurance Corporation) associated with its liquidation of Continental Bank.

The stated value of the property atthat time in 1994 was approximately $31,000, with the land

appraised at $23,510 and the structures valued at only 57,490. After the acquisition ofthe property,

the appraised value was increased to $49,350, with 547,020 allocated to the land and $2,330 to the

improvements.

14. By 2012, the tax appraised value of the subject property was only 5109,740, a decrease of

almost S10,000 from the prior year. The appraised value was allocated $56,430 to the land and

$53,310 to improvements. As shown in Schedule A, the appraised value was held constant in

many years. My review indicated that the appraisals were somewhat limited in information and

reliability. However, estimates of the replacement cost and condition of the structures and

depreciable assets indicated an estimated cost to replace (as relatively new) the structures and real

property improvements of $253,8803 and a remaining value of only $53,315. Based on the change

3 This is consistent with or greater than industry estimates, This is for the modem and upscale self-service facilities.
The subject property did not appear to be as well-equipped and was in inferior condition in terms of sign-age, vending
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in appraised value in 2012 from 201 I and from20l2 to 2013 and the decline in appraised value in

2012 from2}ll it is likely more attention to value was given that year and/or the appraised value

was disputed by the owner in that year.

Analyses of Revenue and Expenses and Likely Time to Recover Value

15. I visited the subject property in the aftemoon on May 31, 2019 and spoke with two persons

familiar with the operation and offering to wash vehicles. I also visited the subject property on

June 1, 2019, in the late afternoon with two separate observations. Additionally, I read articles

and a Facebook page associated with the subject property.

16. Individuals on site offer to perform a range of car washing services for patrons. For a fee

amount ranging from $5.00 to over $15.00 (quoted to me) one can obtain services for a limited

external wash through a full wash and detailing of the exterior and vacuuming of the interior of

the vehicle. Coin operations charge $1.50 per cycle for washing and $0.50 per cycle for use of the

vacuums. At all times, the self-service car wash was relatively busy with cars in 5 or 6 of the 7

bays being washed and a number of additional cars being vacuumed or otherwise being worked

on by other persons. The interview suggested that the self-service car wash is extremely busy at

times on the weekend with an extended line of cars waiting for service and sufficient volume on a

regular basis to provide significant earning opportunities for persons offering services on site. This

suggests a substantially greater volume and use than the typical self-service car wash in general

with greater and more persistent traffic throughout each day.

options, and other features. Car washes with automatic car wash bays, tunnels, crcdit card payment options, staffing,
and more attractive build-outs cost substantially more to complete relative to self-service car washes.
The estimated average cost per bay for structure and site development (including electrical, water, and sewage) was
$17,000 according to JBS Industries, "Starting a Car Wash," December 19,2016, online article with additional
equipment costs of $8,000 to $10,000 per bay.
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17. In the evening and on weekends especially, the site is used as a place for gathering and the

covered portions are reportedly used by homeless persons later at night as shelter.

18. While volumes at older self-service car washes of this type have generally declined as more

and more persons have preferred to pay more for the ooin-bay" automated car washes and the tunnel-

style car washes (which are both faster and more secure), in lower income areas and in smaller

towns, these self-service car washes have continued to attract good volumes and revenues.

Surveys indicate a range of monthly wash revenues of $1,000 per bay per month to well over

$2,000 per bay per month, depending on the rates charged, location, and competition nearby.a

Vacuum revenues are typically a fraction of wash revenues. Most vehicles will often require a

total of 2 wash cycles (at S1.50 per cycle) and one or two vacuum cycles (at $0.50 each). This

means a total of 53.50 to $4.00 per vehicle at the high end on average and at least $2.00 per vehicle

for certain vehicles at the low end (quick wash and vacuum).s Given the bays and volumes, at

least 70,000 to 150,000 vehicles must have visited the facility in 2018, consistent with at least

industry average volumes. Even assuming only 12 hours on average, 3 vehicles per bay, and at

least 310 effective days of operation (likely low for Dallas), that would translate into somewhere

a Many of the newer and more active self-service facilities generate greater than $2,000 per month of revenue per bay.
However, older and less well sited facilities with less activity may struggle to realize $1,000 per month per bay in
volume due to lower prices per cycle and less vehicle traffic. Easy-Kleen Pressure Systems, Ltd. cited industry surveys
producing a range of$1,200 to $1,500 ofrevenue per bay per month.
Peter Siegel of BizBen in "Buying a Car Wash: How Much Can I Make from a Self Service Car Wash," quoted a
range of $1,200 to $1,600 per bay per month.
In "Self Serve Car Wash Investment Information" published by Dultmeier Sales the quoted national average range
was $1,000 to $1,500 in revenue per wash bay and an additional $200 to $300 per month per vacuum, with more
vacuums than wash bays. That suggests a range of $ I ,200 on the low end to more than $ 1 ,800 per wash bay on the
high end for a self-service only facility. In more advanced facilities, there are additional vending products (towels,
treatments, etc.) that produce another $350 to $400 per month in revenue,
5 The prices charged were at the lower end of the range in the indushy. Wash cycles average 4 minutes and range
from $1.00 to as much as $10.00, with an average of $2.82 for coin-operated or vended self-service bays. The
minimum vacuum cycle costs $1.38 on average with a minimum of $0.50 per cycle, These figures are from 2017
Professional Carwashing Industry Report published online by Professional Carwashing & Detailing, p, 21.
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between $150,000 and $270,000 per year in annual revenue, consistent with a healthy, 7 or 8-bay

self-service car wash operation.6

19. By contrast the reported revenues for 2018 were only 538,326, as shown in Schedule B,

page 3. This is not surprising. Cash and coin-operated businesses are well-known for substantially

under-reporting revenues and earnings for tax purposes. In fact, an Internal Revenue Service guide

was published showing multiple examples of how to derive and estimate revenues for such

facilities.T

20. The most common methods involve examining water usage or the usage of other items

(such as chemicals) and estimating the amount of water used per vehicle.s Self-service car washes

have been surveyed and found to range from 12 to I 7 gallons per vehicle, with a mean of I 5.e This

usage typically is associated with washes involving one and a half to two cycles.

6 A 2017 Professional Carwashing Industry Report published online by Professional Carwashing & Detailing, p. 6,

stated that the average self-service car wash produced $223,000 in revenue, although many self-service car wash
facilities have at least one in-bay autolnatic wash and/or some detailing and other services that they offer with greater

labor costs associated with the detailing services. This car wash facility has more bays and vacuums than many and

has more activity and volumes associated with it during operations.
The average revenue per self-service bay varies from $1,000 to well over $2,000 per bay per month. Facilities with
automatic bays have less revenue per bay from the self-service bays due to the automatic bay drawing volumes off the

self-service bays.
7 See, for example, "Cash Intensive Businesses Audit Techniques Guide - Chapter I I - Car'Wash," Intemal Revenue

Service, in the April 2010 revision. This document has a disclaimer with respect to not being a legally binding position

on the IRS. However, the methods of using v/ater consumption, utilities expenses, and chemicals and supply usage

to estimate the revenues are presented. In my experience working with and against the IRS, these are common methods

used for this type of business when revenue is clearly underreported or unreported. An updated version of the IRS,

"Cash Intensive Business Audit Techniques Guide," revised as of April 2010 can be found online with Chapter I l.

Some industry sources recommend cash counts and monitoring as part of due diligence and note a widespread
tendency for smaller car wash operators and coin-operated businesses ofthis type to substantially underreport revenues

for tax purposes and in industry surveys.
8lbid.
e See, for example: "Water Use in the Professional Car Wash Industry," A Report for the International Carwash

Association, 2002. Subsequent reports find lower water usage and means of reducing sewage rates as well.
Seen also, "Water Conservation" by the Southwest Car Wash Association; "Water Conservation in the Professional
Car Wash Industry," A Report for the International Carwash Association (range of 13 to 17 gallons per vehicle for
self-service bays).
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21. In this instance, detailed amounts for water bills have not been produced, but the utilities

amounts paid was available on a monthly basis. Considering rates in Dallas for general services

($6.16 for water per 1,000 gallons at high volume and $4.15 per 1,000 gallons for sewage with

80% or less of water contributing to sewer volume due to evaporation and spilling),Io the water

and sewage cost would be only 50.1422 per vehicle. Electricity and gas rates would represent only

a fraction of water and sewage expenses. Reports of typical utilities expenses as percentage of

revenues, adjusted for pricing would suggest a range of l|Yo utilities to revenue to l2o/o utilities

expenses to revenues.lr That would imply atotalrevenue of $108,080 in 2018 and S140,603 for

the entire period from January 201 8 through April22,201 9. Given other information, this is likely

low and overstates the correct ratio.

22. Additionally, other factors consider the use of chemicals and soaps with utilities constitute

at no more than approximately 20%o to 22Yo of such expenses to revenues. At such ratios (22%),

that would imply revenues of $107,346 in 2018 and $134,358 during the January 2018 to April

22,2019 time period.r2

r0 Dallas V/ater Utilities published rates for general services volumes in excess of 10,000 gallons per month. See the
prior footnotes studies on the proportion of water usage that ends up in sewage volume.
rr The subject operation charges less than average but also has significantly fewer of the additional features and
characteristics. In a sample financial plan at www.bplans.com entitled car wash self-service business plan fc, the
direct costs were estimated at only I I . I % of revenue. Automatic bays have substantially greater use of chemicals
(soaps, waxn and salts) and water, sewage, and electri city (8.6% of revenues for chemicals/supplies and 13 .9%o of
revenues for utilities) due to less specific and more general application of water and chemicals and the use of water
and pressure and absence of hand brushes and other features in automatic as compared with self-service car washes.
An online ooSuper Suds Car Wash Business Plan" prepared in 2015 estimated that direct costs for the self-service wash
bays would be $15,998 on revenues of $144,000 or ll.lYo.
Electricity and utilities expenses tend to be lower in Dallas, Texas relative to many other locations in the United States
and the typical sample business plan located in another part of the country. However, the subject facility also may
charge less per wash cycle than many other self-service car washes as well.
12 Chemicals and supplies should be no more than 8.0% of revenues in a self-service only facility.
Easy-Kleen Pressure Systems, Ltd. estimates variable costs including all utilities, supplies, repairs & maintenance,
insurance, and labor at 35Yo of revenues on average. The subject facility has minimal labor, These vary by state and
location.
Another source is an online pdf entitled "Investing in the Car Wash Business" Section #3-Today's Car Wash Business
& Self-Serve Investment Model" on page three estimated variable costs at 30oá of revenues. In that business plan (for
a Rocþ Mountain area facility), a 6-bay operation in a modest location would average, $13,200 per month of revenue
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23. Typically, variable expenses and expenses excluding labor amount to 30o/o to 35o/o of total

revenues for a self-service car wash. Most of the expenses reported were variable expenses.

24. The income statements from January 2018 through April 22,2019, were insufficient to

provide much information. However, before legal expenses and depreciation, the business

reported operating at a slight loss for the calendar yeat 2018, but operated at a slight profit for the

16 months from January 2018 through April 22,2019. Restated for actual revenues, it is more

likely that the business earned at least $62,000 in cash flow in 2018 and 578,000 in cash flow from

January 2018 through April22,2019.

25, In other words, the business likely has recovered its historical cost many times over.

Assuming even a value of $100,000 for improvements as of the end of 2012, the business would

have recovered its costs within two years of operation. Even for a relatively new, but well-placed

self-service car wash, the typical recovery of the initial investment is 4 to 7 years on average.l3

Given the substantial depreciation and use of the facility from 1994 onward, the business would

have recovered its historical costs many times over by 2012 and at least few times again between

2013 and 2018.

($2,200 per bay) and produce revenue of $158,400 per year. The facility cost would be $214,500, equipment for
advanced operations would be $25,000 per bay (very high by industry standards), and the cost per vacuum would be
52,200 each. Even with the relatively high equipment costs and facilities costs, the business would produce a cash
margin before debt service of60Vo ofrevenues.

13 The Car Wash Business-The Fastlane Entrepreneur Forum. A 4-bay self-service facility should produce cash flow
of $55,000 to $100,000 per year. A 5-bay facility with 4 self-service bays and I automatic bay was estimated to cost

$500,000 to $600,000 to startup. The in-bay automatic unit can produce as much as $75,000 to $125,000 in additional
cash flow per year. Thus, pay-back periods can be closer to 4 years or less for well-sited and active self-service car
washes with one automatic bay.
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26. I am independent of the parties in this matter. To the extent additional discovery or

testimony would alter the facts, assumptions, or analyses, I may update or substantially revise these

opinions upon the receipt of such additional discovery and information.

Executed this 7th day June 2019, in Southlake, Texas.

VALUESCOPE,INC.

Scott Hakala, Ph.D., CFA
Principal
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City of Dallas, Car Wash
Comparison of Appraisals

Schedule A

Land Value lm Value Market Value Taxable Value
2018
2017

2016
201s
2014
2013

2012
2011

2010

2009

2008

2007

2006

2005

2004

2003

2002
2001

2000

1999

1 998

1997

1996

1 995

1994

$56,430

$56,430

$56,430

$56,430

$56,430

$56,430

$56,430

$56,430

s75,24A

$1 12,850

$112,850

$1 12,850

$1 12,850

s47,020

s47,020

$47,020

s47,020

s47,020

NA

$47,020

s47,020

$47,020

$47,020

$47,020

$23,510

562,160

s62,160

s62,160

$62,160

$62,160

$62,160

$53,310

$63,270

$44,460

$6,850

$6,8s0

$6,850

$6,850

$10,1 10

$10,1 10

$10,110

$10,1 10

$10,1 10

NA

$7,470

$7,470

57,470

s7,470

$2,330

$7,490

$118,590

$1 18,590

$1 18,590

$'t18,590

$118,590

$118,590

$109,740

$1 19,700

$1 19,700

$1 19,700

$119,700

$1 19,700

$1',|9,700

$57,130

$57,130

$57,130

$57,1 30

$57,1 30

$57,1 30

$54,490

554,490

$54,490

$54,490

$49,350

$31,000

$118,590

$1 18,590

$1 18,590

$1 18,590

$1 18,590

$1 18,590

5109,740

$119,700

$119,700

$1 19,700

$1 19,700

$1 19,700

$119,700

$57,130

$57,130

$57,130

$57,130

$57,1 30

$57,130

s54,490

$54,490

$54,490

$54,490

$49,350

$31,000
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City of Dallas, Car Wash
lncome Statements

Schedule B

¡1907
1,588

96

1û.ü)a s4,898
15,168

V.

1ú-tt6 7û-tx

Actuel

s4,9E6

10,82
1û-6t6

Actual

i2147
a,ß7

1Ø-Ott6s4583
9,317

0

0

0

7W
150

182

0

417

0

0

2,018

1,1 18

34.98s

AEtual

33,74
11,119

0

0

0

0

725

0

0

5,000

30

0

0

641

1,334
j?,Tm

0

0

0
0

¿t00

0

125

0

30

0

0

547

1,235

¡rJ36 $3,480

1û.0xRevenue

Min. EsL Rænue'l
M¡n. EsL Revenuê2
Expenses

Advertis¡ng

Automot¡ve

Bank Seru¡ce

Contract Seruices

Maintenance

Dues

Equipment

Rent

lnsurance

Legal

Repairs

suppl¡es

Util¡ties
Total Expens$

EBITDA

Depreciat¡on

Net lncome

J2,155 55.1

0.096

1¿155 55.1

-i64

11,588 :ì2-4%

o-ú6

$1,588 :t:¿.4%

ir1,857

-$3.986 -16.5

0.096

-$3,986 -106,5*

s3,390

s2,6tt 53,1%

0.0%

$¿€,s0 5:t-1*

tr,956

-31,33 õZrX

0-096

-Í1,333 421

l¡5,476

-f,4¡2 4.8X

0.096

-f,/J,z a.g,t

j4,332

s 3 s $

0

76

0
291

0

0

1ß
0

30

0

0

1.861

0

0

0
0

96'l
0

0

0

30

0

0

500
't,820

0

0

0
0

1,025

0

0

0

30

0

0

495

203

0.0%

0.0%

0.0%

0.0%

26.296

0.0

0.0

0.0

o,8

0.0%

0.0%

12.7%

5.2%
tt4996

0.096

0.0%

0.0%

0.096

't9.696

0.0%

0.0%

0.0%

o.6%

0.0%

0.0%

10.2

37.2%

67.6r

0.0%

0.0%

0.0%

0.o%

15.3%

3.3%

4.0%

0.0%

17.8%

0.0

o.0%

¿u.0%

24.4%

1ß.9t6

0.0%

0.0%

0.0%

0.0%

19.4%

0.o%

0.0%

133.596

0.8%

0.0%

0.0

17.1%

35.6%

2M.5%

0.0%

0.0%

0.0%

0.0%

8.0%

0.0%

2.5%

o.096

0.696

0,096

0.Ø6

1r.0%

24.8%
¿t6.gx

0.0%

3.6%

0.@6

13.5%

0.0%

0.0%

6.9%

0.0%

1.4%

0.0%

0.0%

86.7%

50.1%

1ãLÍ96

1,O75

$331O]1,7s2

00 o 0 0 0

Notes:
1- 12116 utilit¡E
2- 22l'6 ofut¡l¡t¡es + supplies
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C¡ty of Dallas, Car Wash

lncome Statements
Schedule B

Revenue
M¡n- ÉsL Rwenuèl
Min. Est Revenuè2
Expenses

Advertising

Automot¡ve

Bank Serv¡ce

Contråct Services

Ma¡ntenance

Dues

Equipment

Rent

lnsurance

Legal

Repairs

Supplies
utilities
Total Exp€ß6

ÉBITDA

Depreciat¡on

Net lncome

Rev¡sed Min. EBITDA

Notæ
1- 1296 ut¡l¡t¡6
2- 229ó of utll¡ties + suppli€s

J43;¿'

0

0

0
o

1,000

0

0

0

30

0

0

167

852

---ffi-

Actual

31,982
7,W

0

136

0
341

1,050

0

0

0

30

0

0

904

908

s3368

2,000

0

0
o

700

0

0

0

30
5,000

0

497

437

$r¡54

0

0

1Z

0

525

0

0

0

30

0

0

0

1,394

¡1,161

aÊtual

¡5,056
8,556

o

125

0
o

800

0

550

0

30

0

300

234
't,o27

s3,066

fl,9!r1

s1.939

i5,490

Actual

'.2,13¿t9,724

1û.0%

Actual Actuel

îz84g
6,973

96

tú-øx

Actuel

$1,280

11,619

7ú.gx 1760
7,1N

1û.M 1N.ú|6 7Ø,ú
I s $ $f$

0.0%

2.5%

0.0%

0.0%

15.8%

0.0%

10.9%

0.096

0.6%

0.0%

5.9%

4.6%

20.3

æ.6X

0.0%

0.096

0.0%

0.096

36.3%

0.096

5.6%

0.096

1.4%

0.096

0.096

11.0%

54.7%

11R.7

0.0

0.0

0.0%

0.o%

I 31.696

0.0%

0.0%

0.096

3.9%

0.096

0.o%

220
112196

2@.A't

0.o%

6.9%

0.0%

17.2%

53.0%

0.096

0.0%

0.0%

1.5%

0.o%

0.0%

45.6%

45.8%

't70.û6

70.2%

0.0%

0.0%

0.0%

24.6%

0.0%

0.0%

0.0%

1.0%

175.5%

0.0%

31.5%

29.4%

3jt2.296

0.@6

0.@6

0.

0,M
41.0%

0.096

0.w
0.096

z3%
0.u6

0.096

0.096

108.9%

1*t2*

0

0

0

0

775

0

120

0

30

0

0

235

52

:t9.1X

1.0%

:ta3'ú

1,'t67

0 0 0 o

-$193 -9-t*

0.096

-s193 -9.1X

17,&1

-$1,289 -169.696

0.0%

-J1.2A9 -169.6%

35_051

-$1.:t86 -70-ú'6

o.0%

-91,:¡86 -70.096

34.195

-i6,61s -232,29f

-¡5,615 -2322%

-t2491

-¡6,81 -xt,zr6

0.0% 2,219 173.4%

-12,900 -2.6-596

$9,658
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Schedule BC¡ty of Dallas, Car Wash

lncome Statements

Actual
Ent¡rePeriod &2018

Est¡mate 2018 EsL %

Revenue
M¡n. Es¿ Rænuè1

Actual

$¿838
42O7

tm-ox

Actual

J4,OS7

11,126

1ú.0% 1ú.U'6 î4,867
7,3tX)

96

1ú.tx $53,963

f 1¡t¡1,603

3 1:t4,35E

s3&326
$ 108,080
j 107,v16

1m-o.x

¡ f $
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fL9C7

$
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2,000

338

12

631
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1,125

1000
1,143

5,000
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8,500
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s62,285 
'15,4% 

S¡t5.828

Expenæs

Advertis¡ng

Automot¡ve

Bank Service

Contract Seruices

Ma¡ntenânce
Dues

Êquipment

Rent

lnsurance

Legal

Repairs

Suppl¡es

Utilities

Total Expenses

EBITDA

Depreciation

Net lncome

Revisd M¡n. E8]TDA

Not6:
1- 12''6 utilit¡€s
2- 2296 ofutil¡t¡6 + suppl¡$
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0.0%
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20.5

0.o%
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0.0%
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0.0%
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CURRICULUM VITAE OF SCOTT D. HAKALA, PH.D.. CFA

SCOTT D. HAKALA. PH.D.. CFA

VALUESCOPE,INC. PRINCIPAL

shakala@valuescopeinc.com. 817 -481 -6347

Dr. Hakala has more than 25 years of business consulting and business valuation experience,
concentrating on complex financial analyses. He provides business valuation and financial
consulting services to companies in a broad range of industries. Working with domestic and
international clients, Dr. Hakala has performed more than a thousand business valuations
involving closely held common stock, preferred stock, options, intellectual property and other
tangible and intangible assets. His work has involved advising numerous clients on prospective
transactions involving business and business related assets, including providing fairness opinions,
solvency opinions and financial accounting analysis. As an expert witness, Dr. Hakala has provided
deposition and courtroom testimony in matters relating to shareholder values, tax valuations,
bankruptcy and economic damages.

FINANCIAL AND TAX REPORTING AND TRANSACTION ADVISORY SERVICES

Dr. Hakala has performed a substantial amount of business valuation work for clients with a focus
on companies in the middle market ($5 million to $500 million market value), private equity backed
companies, venture capital and development stage companies, asset holding entities and asset-
backed securitizations, and smaller capitalization public companies (including valuations and
advice for companies preparing or considering public offerings or sale). Valuation services include:

o Determining fair market value appraisals of debt, preferred equity and common equity
(including LLC, LP and partnership) determinations and discount studies for tax, financial
planning, and advisory purposes

¡ Valuation/appraisals of Derivative Securities and Embedded Derivatives for tax and
financial reporting and advisory (including fairness) purposes (incentive compensation
awards; officer, director and employee stock options; commodity and currency options and
swaps; interest rate options and swaps; warrants; convertible securities; carried interest
valuations)

. Advisory valuations (fairness opinions, solvency opinions, prospective private placement
or investment purposes, possible sale of business interests, securities held in private and
public fund portfolios and holding entities)

¡ Gift and estate valuations for tax purposes
¡ Valuations of asset holding companies, partnerships and asset-backed securitizations

(receivables, debt securities, mortgage securities, real estate trusts, credit card portfolios,
subprime portfolios)

¡ Reasonable compensation studies including reasonable return to investor analyses for
advisory, tax and fairness purposes

¡ Officer, director, and employee stock and incentive compensation for tax (lRC Section 83(b),
IRC 409A), financial accounting, and advisory/fairness purposes

. Transfer pricing analyses for tax, financial reporting, and advisory (fairness) purposes (lRC

Section 482)
o Allocation of Purchase Price and related Asset lmpairment Studies
¡ Valuations and Discounts associated with Built-in Capital Gains and Deferred Taxes for tax,

financial reporting, and advisory purposes (including S Corporation conversions)

VALUESCOPE,lnc. Confidential
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. Valuation of Employee Stock Ownership Plans (ESOPs) for tax, financial reporting, and
advisory purposes

¡ NTE LLECTUAL PROPERW AN D I NTAN GI BLE ASSET VALUATI ON

Dr. Hakala has extensive experience in valuing intellectual property and other types of intangible
assets in business appraisals. Having analyzed and overseen the valuation of hundreds of
businesses, Dr, Hakala has gained the technical background necessary to analyze complex
intellectual property va luations including:

¡ Contract-related (e.g., favorable supplier or other product/service contracts)
¡ Customer-related (e.g., customer lists and customer relationships)
¡ Data processing-related (e.g., computer software, databases)
. lntellectual property-related (e.g., patents, trade secrets, copyrights, lnternet domain

names, and trademarks)
. Goodwill-related (e.g,, going-concern value, tradename value)
. Human capital-related (e.g., employment agreements, a trained and assembled

workforce, non-competition and non-solicitation agreements)
¡ Location-related (e.g., leasehold interests, certificates of need)

LITIGATION SUPPORT

A significant portion of Dr. Hakala's practice has involved expert testimony or consulting in
litigation. This includes matters relating to general measures of economic loss. The areas Dr.

Hakala has testified in include:
. lntellectual property (patent and copyright infringement damages)
. Breach of contract damages and breach of warranty claims (defective equipment)
o lnvestment and securities litigation (fraud in the inducement damages, restitution

damages, market manipulation, loss causation and economic damages involving both
unregistered and registered securities, ERISA and investment management damages
relating to unsuitable investments and investment advice) including providing advisory
services for administering claims and recoveries of funds by the SEC and FINRA

¡ Fraudulent conveyance (fairness opinions, solvency opinions, reasonably equivalent value
opinions)

o Lost economic income (wrongful termination, personal injury; discrimination)
. Breach of fiduciary duties and related claims (shareholder oppression, fairness in merger

and acquisition transactions, fairness involving related party transactions)
o Marital dissolution (valuation of business interests, valuation of pension benefits, valuation

of personal goodwill, valuation of private investments) including work as a court appointed
expert or jointly hired by the parties to determine values

Dr. Hakala has served as an expert in many of the most prominent securities fraud cases, including:
Enron, Dynegy, Williams Companies, AOL Time Warner, Computer Associates, Mortgage-Backed
Securities litigation, NYU v Ezra Merkin (Madoff-related litigation), and Parmalat. ln connection with
that work, Dr. Hakala co-authored a law review article in 2006 on the economics of loss causation
which has been cited in significant court cases and in briefs before the US Supreme Court. ln the
vast majority of cases, courts have adopted, relied upon or otherwise given significant weight to
Dr. Hakala's opinions.

2VALUESCOPE, lnc. Conficlential
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EMPLOYMENT HISTORY

November 2O1 4 to Current
ValueScope, |nc........... ...........Principol

As a financial economist and financial analyst, Dr. Hakala brings to the firm extensive practical
knowledge of finance, economics and statistics. His expertise includes:thevaluation or appraisal
of securities and business interests (transactions, mergers, acquisitions, fairness opinions,
business appraisal); the valuat¡on of intangible assets (patents, trademarks); analysis of publicly
traded securities (insider trading studies, trading analyses, event analyses, materiality, damages in
securities litigation); economic loss analyses (commercial litigation); wage and compensation
determination (reasonable compensation studies, lost personal income, wrongful termination);
transfer pricing; valuation of derivative securities (options pricing and valuation); and antitrust and
industry structure, strategic pricing, marketing and cost allocation analyses.

May 1992 to October 2014
CBIZ Valuation Group, LLC $lWa Business Valuation Services, lnc.)............
Monoging Director (Senior Consultant 1992 to1994; Dir./Principal 1995 to 2009)

Dr. Hakala managed engagements and advised clients on a large number of business valuation,
economic and financial consulting, and litigation projects. His work includèd: the valuation of
securities and business interests; the valuation of intangible assets; analysis of publicly traded
securities; economic loss analyses; wage and compensation determination; intercompany and
related party transfer pricing; analyses and valuation of derivative securities; and antitrust and
industry structure, strategic pricing, marketing and cost allocation analyses. He frequently
reviewed valuation reports for CBIZ's accounting affiliate and assisted in audits involving valuation
and related issues.

Jan 1998 - March 1998
Laser BioTherapy, |nc........... ......Consultqntllnterim CEO

Dr. Hakala initially served as a consultant to the company. As interim CEO, his decision-making
authority involved issues of marketing, employment, negotiating with investors, pricing, product
planning, financial planning and all other corporate decisions related to a development stage
company involved in seeking approval for a patented medical device with a variety of non-invasive
therapeutic benefits.

1988-1992
Dept. of Economics, Southern Methodist University. .-Assistont Professor
Dr. Hakala taught graduate and undergraduate courses in macroeconomics, monetary/financial
economics, financial institutlon regulation and international financial management. He supervised
dissertations on international money, commodity options and forward markets, and foreign
exchange rates. His research interests included monetary policy, the causes of fluctuations in
employment and output, capital stock estimation, aggregate production theory, foreign currency
movements (futures, options and forward contracts), inflation, interest rate movements and the
term structure of interest rates, asset pricing and consumption.

3VALUESCOPE,Inc. Confídential
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1983 - 1988
Dept. of Economics, University of Minnesota Lecturer
Dr. Hakala designed course materials and taught large classes in macroeconomics and
international economics. He served on hiring committees and evaluated other instructors.

FORMAL EDUCATION

Doctor of Philosophy, Economics - 1989
U niversity of M innesota, M i n nea polis, M innesota
Graduate School Fellowship
(Graduate/dissertation advisor Edward Prescott was awarded the Nobel Prize in Economics in
2004,)

Bachelor of Arts, Economics - 1983
Minor in Business Admínistration and Pre-Law Emphasis
University of Minnesota, Duluth, Minnesota
Graduated Summa Cum Laude Whiteside Scholarship, full tuition and expenses

ACADEMIC HONORS

Distinguished lnstructor, Department of Economics, University of Minnesota, 1987-1988

Earhart Foundation Award, Department of Economics, University of Minnesota, 1985

Graduate School Fellowship, 1983 and 1984

Cecil H. Meyers Outstanding Economics Student Award, 1982

Perfect Scores on Quantitative Analysis and Verbal Analysis sections of Graduate Record
Examination (GRE), 1 982

Alice Touhy Tweed Award, High School Valedictorian,lgTg

Lee Krough Award (outstanding character), American Legion's Minnesota Boys state, 1978, elected
Lt. Governor and invited to represent state at other events

Centrum Award, 1979 (for outstanding character and contributions)

ORGANIZATIONS AND PROFESSIONAL ASSOCIATIONS

CFA Charter, The lnstitute of Chartered Financial Analysts, completed all tests and requirements
for a CFA designation,1998

American Society of Appraisers (ASA), Uniform Standards of Professional Appraisal Practice,
Certification Course, December 2017, Member

4VALUESCOPE,lnc. Corrficlenti¿l
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PUBLICATIONS

"Lessons from Single-Company Event Studies: The lmportance of Controlling for Company-Specific
Events" (December 4,2017). AvaiIable at SSRN: https://ssrn.com/abstract=3083495

'Valuing Complex Derivatives," ValueScope White Paper, March 201 6, updated version December 14,

2017 at https://papers.ssrn.com/sol3/papers.cfm?abstract id=3087998 (pending release)

"Lessons from Single Company Event Studies," Working Paper publicly available via BE Press, August
2,2010.

'The Other Side of Kohler: IRS Expert Offers lnsights," Business Valuation Update,Janu ary 2007

Thorsen, Kaplan and Hakala, "Rediscovering the Economics of Loss Causation,"Journal of Business
and Security Law Acceptance, Vol. 6, No. 1 and 2, April 2006, pp. 93-125.

"Estimating and Applying Economic Value Added," Chapter 13E - Financial Valuation: Businesses and
Business lnterests - 1998 Update. Publisher: Warren, Gorham & Lamont

'Valuation for Smaller Capitalization Companies" (with Dr. Mukesh Bajaj), Chapter 12A - Financial
Valuation: Businesses and Business lnterests - 1998 Update. Publisher: Warren, Gorham & Lamont.

'Analysis and Valuation of Distressed Equity Securities" (with Mr. M. Travis Keath), Chapter 13F -

FinancialValuation: Businesses and Business lnterests - 1999 Update. Publisher: Warren, Gorham &
Lamont.

'Analysis and Valuation of Distressed Equity Securities" (with Mr. M. Travis Keath), Valuation
Strategies, September/October 1999, pp. 24-34. Publisher: Warren, Gorham & Lamont.

Contributing author in The Art of M&A lntegration: A Guide to Merging Resources, Processes and
Responsibilities. October 1997. Publisher: McGraw-Hill. Contributed on valuation of tangible and
intangible assets (patents, trade secrets, customers, goodwill, employment agreements, non-
competes, etc.), allocation of purchase price issues, accountingtreatment of acquisitions, international
valuation and transfer pricing and general valuation and due diligence issues. Assisted editor in
commenting on and editing first half of text.

Provided live and taped interuiews pertaining to economic issues for television, including lengthy
interviews for CNN (uly 1990), WFAA-TV (July 1990; July 1991; March 1992), and radio (lnternet radio
on November 9,1999, discussing Microsoft anti-trust issues).

SELECTED LECTURES AND APPEARANCES

Reasonable Compensation -presentation to the Dallas CPA Society Member Appreciation CPE Series,

September 23,2014

The Knowledge Foundatlon, Brand Valuation of lntangible Assets: Hot Topics for 2014 and Beyond,
Webinar Presentation February 12, 201 4

5VALUESCOPE,lnc. Conf dential
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New York City Bar Association, Securities Litigation Meeting- Discussion with Marcia Mayer Kramer
regarding: 'View from the trenches: How has Dura changed the way you analyze damages" - May 14,
2008

PLUS D&O Symposium - NewYork-Panel Discussion-Written presentation entitled "Current Economic
lssues in Securities Litigation" and Panel Discussion - February 2,2006

'Valuation of Options for Litigation Purposes" - New York University CLE Presentation-October 2000

'Valuation lssues-Family Limited Partnerships" - Professional Financial Service, LP's Family Limited
Partnership Alert and Update; Dallas/Fort Worth - February 2000

"PPOs for Sale: the Valuation of Managed Care Entities" - Caesars Palace; Las Vegas, Nevada -

September 1992

"Equilibria in Continuous-Time Models of Mone/' - refereed paper presented to the Sixth World
Congress of the Econometric Society; Barcelona, Spain - August 1990

'The Use and Holding of Currenq/'- Feature Presentation - Western Economic Association Meeting;
San Diego, California -July 1990

'Values and Economics" - Dallas Philosophical Forum; Dallas, Texas - March 1990

"Ethics and the Role of Governmenf'- ARCO Oil and Gas Research Center; Plano, Texas - October 1989

"Continuous-Time Models of Money: Policy lmplications" - paper presented to the Division of Research
and Statistics of the Board of Governors of the Federal Reserve; Washington DC -January '1988

6VALUESCOPE, lnc. C.onfÌclcrrtia I
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LITIGATION SUPPORT / EXPERTWITNESS TESTIMONY

Beocon Point Copitol, LLC vs. Philips Lighting North America Corporotion' American Arbitration
Association (Case No. 50-20-0700-0029); Deposition Testimony May 14, 201 9; testified as to issues

of relating to breach of contract, reasonable royalties, calculation of interest, commercially
reasonable interest, and other matters relating to a royalty agreement. (Confidential).

ROY ARTERBURY, INDIVIDUALLY, DELWIN COBB, INDIVIDUALLY, CAVINS CORPORATION v. ODESSA

SEPARATOR, lNC., (CivilAction No. 5:16-CV-00183,'ln the United States District Court for the Eastern
District of Texas, Texarkana Division; trialtestimony February 28,2019; testified as to lost profits
and reasonable royalty relating to oilfield tools for filtering sand in the wellbore.

IMH Special, ssef Nf 168, LLC v. Aperion Communities, LLLP, et al.; IMH Speciol;Asset Nf 161, LLC v.

Eladio Propert¡es, LLLP, et ø1. (Cose Nos. CV2010-010943 ond CV2010-010990);ln the Superior Court
for the State of Arizona, County of Maricopa; deposition testimony September 6 and October 30,

2018; hearing testimony September 21 and 28 and November 2 and9,201B; testified as to the
costs of collection, required rates of return, and damages associated with defaults on loans
secured by undeveloped real estate (Confidential). Testified in the later deposition and hearing as

to the values of certain recoveries realized by the Plaintiffs on assets received during collection
efforts.

Symetro Life lnsurance Company and Symetrø Assigned Benefits Compony v. RSL-39-|L, Ltd.; RSL-2012-

1, LP; Liquidoting Morketing Ltd.; Stewart Feldman; Morls Mqtz Feldman; lberioBank, Ropid Monogement
Corp.; RSL-39-IL Manogement Corp.; and RSL-2012-1 Monogement Corp., (Civil Actions No.4:16-CV-

00791; ln the United States District Court for the Southern District of Texas, Houston Division;
deposition testimony May 3'l ,2018i testified as to issues of insolvency, non-arm's-length transfers
and transactions, adequacy of collateral, and comingling of assets, revenues, collateral, expenses,
and liabilities. (Highly Confidential).

Tronsamerica Annuity Seruice Corporotion v. Symetra Life lnsuronce Company, A.M.Y. Properfy &
Cosuolty lnsuronce Compony, FinServ Cosuolty Corp., and Liquidoted Morketing, Ltd. f/l</a Rapid

Settlements, Ltd. (CivilActions No.4:16-CV-01426);ln the United States District Courtforthe Southern
District of Texas, Houston Division; deposition testimony February 1,2018i testified as to issues of
insolvency, non-arm's-length transfers and transactions, adequacy of collateral, and comingling of
assets, revenues, collateral, expenses, and liabilities. (Highly Confidential).

Consulting Seruices, LLC and Roger W, Smith. vs. Solero Holdings, lnc., Mobile Productivity, LLC d/b/a
AutoPoint, et ol..; AAMS Ref. No. 1310022879); JAMS, Dallas Division; deposition testimony November
3,2017; arbitration testimony August testified as the value of a specialty software (SaasS) company
specializing in software and related services for auto dealerships.

Dovid M. Clapper, Atlantic Midwest L.L.C., ond Atlontic Xlll, L.L.C. v. Americqn Realty lnvestors, lnc.., et dl.

(Case No.3:14-cv-02970-D);ln the United States District Court for the Northern District of Texas,

Dallas Division; deposition testimony October 12, 2017; testified as to the valuation of certain
commercial real estate development companies and other investments (Highly Confidential).

7VALUESCOPE,lnc ConfÍderrtial
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Swiftair, LLC v. Row 44, lnc.; Southwest Airlines Co., et ol. (Case No5C122964); Superior Court of
California, County of Los Angeles-West District, Santa Monica Courthouse; deposition testimony

July 12, 2017, and September 7,2017; testified as to breach of contract damages (losses incurred
in reliance and lost prospective future profits) associated with agreements to provide advertising
and promotional content and on airline flights.

MCM lnvestment Monogement, et ol. vs. Commissioner of lnternol Revenue (Docket No. 13550-15);

United States Tax Court; deposition testimony May 24,2017; testified as to the valuation of certain
preferred and equity interests and range of potential future value associated with the real estate
development company.

Oyokey, lnc., v. Noya Ventures, LLC, et al. (Couse No. DC-15-04746);44th Judicial District Court, Dallas

County, Texas; deposition testimony December 14,2016; testified in rebuttalto valuation analyses,

adequacy of compensation, measures of damages, and speculative damages related to a

development stage compa ny.

Regions Bank, etal.,v. NexbankSecurities, etol. (Cause No. DC-l3-14628);l0lstJudicial District Court,
Dallas County, Texas; deposition testimony November 1 and 2,201 6; testified in rebuttal to various
assertions of loss causation, damages, and claims of losses related to the financing and subsequent
bankruptcy of a wholesale greenhouse nursery business focused on decorative plants.

MEI lnvestments, LP vs, Comerica Bank, Blackbriar Advisors, ond Horold J. Kessler; (Cause No. DC-l5-
04024);6SthJudicial District Court, Dallas County, Texas; deposition testimony October 11,2016;
testified as to damages and the valuation of a subprime used auto dealership related to allegations
of tortious interference and fraud.

John D. Spicer, os Chapter 7 Trustee for Bankruptcy Estote of Primcogent Solutions LLC. vs. Erchonio

Corporotion ond Santa Borbqra Medical lnnovotions, LLC.; (File No. 14 193 Y 00243 11);JAMS, Dallas

Division; deposition testimony October 4,2016; arbitration testimony November 10,2016; testified
as to specific misrepresentations in connection with an asset purchase agreement and resulting
out-of-pocket and benefit of the bargain damages resulting from such misrepresentations.

Erwin Cruz qnd the Erwin A. Cruz Fomily Limited Partnership vs. Mehrdod Ghoni, MichaelTobo, Ghoni

Medicol lnvestments lnc., and Plono AMI LP; (Cose No. 10-16274); 1 01 st Judicial District Court, Dallas

County, Texas; trial testimony July 19 and 21,2016; testified as to the valuation of certain
partnership interests in imaging centers, the fairness of certain offers to purchase the imaging
center, and certain financial transactions involving those imaging centers.

Mirno Reyes, et ø1., v. North Texas Tollway Authority; (Civil Action No. 3:10-CV-00868-G); ln the United
States District Court for the Northern District of Texas, Dallas Division; deposition testimony

January 19,2016; testified as to the amount administrative fees for costs of collecting tolls and
measures of damages for persons charged fees in excess of costs (Highly Confidential).

EVM Systems, LLC, vs, Rex Medical, 1,P., et al.; (Civil Action No. 6:13-CV-184);ln the United States District
Court for the Eastern District of Texas, Tyler Division; trial testimony August 19,2015; testified as

to the reasonable royalty and allocated profitability associated with patent infringement
allegations involving the manufacturer and sale of certain endovascular medical devices.

8VALUESCOPE,lnc. Confìdential
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Kimberly Gorcia v. Corinthion Wellness Spo, LLC,; (Case No.4:14-CV-00799-Y); ln the United States
District Court for the Northern District of Texas, Fort Worth Division; deposition testimony May 12,
2015; testified as to lost income associated with alleged discriminatory rescission of an offer of
employment.

H. Jonothon Cooke et al., vs. Robert C. Korlseng et al. (Cquse No. Dc-06-02783-L); 193rd Judicial District,
Dallas County, Texas; deposition testimonyJanuary 19,2015; testified as a rebuttal expert on the
valuation of a set of title closing businesses subject to material regulatory and legal risks; issues
with the opposing expert's valuation and damages analyses; and the absences of measurable
damages associated with alleged claims of conversion, shareholder oppression, fraud, and breach
of contract in light of the legal and operational issues surrounding the businesses.

AD Global 2000 Fund, LLC, et ol. v. Commissioner of lnternol Revenue, and AD lnvestment 2000 Fund,

LLC, et al. v. Commissioner of lnternal Revenue (Jointly tried; Docket Nos. 9177-08 and 9178-08.);
United States Tax Court; trial testimony June 3 and 4, 2014; testified as to the fairness,
reasonableness and terms of certain digital foreign currency options.

Axcess lnternotionol, lnc. v. Boker Botts l.[.P.,' County Court at Law Number Five, Dallas County, Texas;
trial testimony May B, 2014; testified as to the value and reasonable royalty rate for certain
intellectual property, patents, and priority dates involving active RFID technologies as of 2002 and
2003 and resulting damages associated with the failure to disclose conflicts of interest, failure to
properly prosecute certain patents, wrongful prosecution of patents of an infringer that conflicted
with and infringed the plaintiffs patents and intellectual property, and failure to notiSr a client of
possible interference actions and claims against an infringer (also, represented by the defendant).

In the Motter of the Marriage of Nolini Prabhokor and Meenokshi Probhokar; 254th Judicial District,
Dallas County, Texas; deposition testimony Apri|22,2014, hearingtestimonyApril 28,2014;first
trial testimony October 27 &30, November 6 &7, and December 1 & 2,2014; second deposition
November 15,2015; second testimony trial testimony November 20,23,25, & 30, 2015 and
December 10 & 11,2015; testified as to personal goodwill and business valuation of a large
infectious disease and infusion therapy group medical practice; testified in a hearing regarding
information deficiencies and valuation issues in valuing the practice.

Endotdch LLC. vs. Cook Medical lnc.; (Civil Action No. 1:13-CV-0113í-LJM-DKL); ln the United States
District Court For the Southern District of lndiana, lndianapolis Division; deposition testimony
February 27,2014; testified as to reasonable royalties associated with patent infringement claims
relating to stent graft patents.

Coots, Rose, Yole, Rymon & Lee, P.C. vs. Print Fulfillment Services, LLC; (Cause No. DC-|2-02377- F); 1Ath

Judicial District Court, Dallas County, Texas; deposition testimony November 25,2013; testified as

a "fact witness" to the content and analyses in a prior expert report and related damage issues
arising from allegedly defective printers in a prior matter.

Thomas L. Weintrout, Transferee, et ol. v. Commissioner of lnternol Revenue (Docket Nos. 6505-12,
6715-12, and 6751-12); United States Tax Court; trial testimony June 11,2013; testified as to
solvency and business purpose as of and subsequent to the of all the common shares of a

company with built-in-capital gains and no business operations at the time of sale.
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BUTTONWOOD TREE VALUE PARTNERS, LP and JOHN SORRÊ¿¿S on Behalf of Themselves qnd all Others
Similarly situoted, vs. JACK A, SWEENEY, STEVEN J. SWEENEY, MARTLYN J., SWEENEY, GARY M. HORGAN, H.

ANTHONY GARSHORE, ELIZABETH THOMPSON, FRED M. EDWARDS, THOMAS E. McCULLOUGH, RICHARD

SCHREIBER, ond UWRENCEJ. HERMAN, (Cose No. 8:10-cv-00537 CJC (MLGx);ln the United States District
Court For the Central District of California, Southern Division; deposition testimony May 24,2013:
testified as to m'arket efficiency and damages related to class certification motion involving
allegations of securities fraud in First Regional Bancorp litigation.

Axcess lnternotionol lnc. vs. Sqvi Technologt lnc.; (Case No.3:10-CV-01033-F); ln the United States
District Court for the Northern District of Texas, Dallas Division; deposition testimony September
14,2012; testified as to reasonable royalties associated with patent infringement claims relating to
active RFI D technologies,

Erwin Cruz and the Erwin A. Cruz Family Limited Partnership vs. Mehrdqd Ghoni, Michael Tabq,Ghani
Medicol lnvestments lnc., ond Plqno AMI LP;(Cose No. 10-16274);l0lstJudicial District Court, Dallas
County, Texas; deposition testimony October 3, 2011; trial testimony May 7 and 8, 2012; testified
as to the valuation of certain partnership interests in imaging centers, the fairness of certain offers
to purchase the imaging center, and certain financial transactions involving those imaging centers.

BOILERMAKERS NATIONAL ANNUIW TRUST FUND, on Beholf of ltself and All Others Similarly Situqted, vs.

WAMU MORTGAGE PASS-THROUGH CERTIFICATES, SERIES AR1, et ø/.,'(Master Case No.: C09-0037 (MJ P));

ln the United States District Court For the Western District of Washington; deposition testimony
May 12,201 1 ; testimony regarding class certification issues including loss causation for Section 1 1

claims; deposition testimony June 8, 2012, testimony regarding Section 11(e) measures of
damages, values of the certificates at issue at the time of suit, and in rebuttal to opposing expert
reports.

John K. Agamolion et ol. v. Wedbush Morgon Securit¡es, lnc. and Michael Fqrah; Financial lndustry
Regulatory Authority Arbitration; hearing testimony February 1 6 and 17, 2011 and November 22,

201 1; testified as to the standards for appropriate diversification of assets and suitability of assets
in various individual and trust accounts, representations regarding the securities invested in the
accounts, and losses realized both in absolute terms and relative to appropriate benchmark funds
between 2000 and 2004 resulting from investments inconsistent with the individuals'and trusts'
needs and objectives and violations of the principle of diversification of risk. ln particular, the
testimony focused on excessive losses associated with investments and concentrations of holdings
in more volatile equity securities and in mezzanine and subordinated tranches of non-agency
mortgage-backed securities (often representing less-than-prime mortgages).

David Greenberg et al. v. Commissioner of lnternal Revenue, (Docket No. 1 143-05 et al.); United States
Tax Court; trial testimony February 8 and 9, 201 1; testified as to the fairness, reasonableness and
terms of certain digital foreign currency options.
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PAM BEALL, MATTHEW MAXWELL, TALINA MCELHANY, KELLY HAMPTON, CASEY BROWN, JAWSON
BONNER, KEVIN TULLOS, ANTHONY DODD, TLENE MEYERS, TOM O'HAVER, JOy BIBLES, DON LOCCHT AND
MELISSA PASTOR , individually ond on beholf of oll other similarly situoted; vs. TYLER TECNOLOà\ES, lNC.
AND EDP ENTERPRISES, /NÇ (Case No. 2:08-CV-422TJW); ln the United States District Court For the
Eastern District of Texas; deposition testimony October 25,2010; testimony regarding the imputed
hourly pay rate, overtime pay rate, and pay scales relative to technical, managerial, and significant
administrative personnel for the type and nature of the business relating to claims of unpaid
overtime in violation of the Fair Labor Standards Act.

Joyhowk Capital Monagement, LLC et al. vs. LSB lndustries, lnc., et o/.,'(Case No. 08-CV-2561 EFM4PO);
ln the United States District Court For the District of Kansas at Kansas City; deposition testimony
October 7,2010; trial testimony September 13,2011; testimony regarding the payment of
preferred dividends, the ability of the company to pay dividends, the economic payment of
dividends, and the damages associated with omission of accrued cumulative dividends and denial
of the ability to participate equally in certain exchanges of preferred shares into common shares.

EDUARDO PURICELLL on beholf of itself and all others similorly situqted, vs. THE REPUBLIC OF

ARGENTINA; (Civil Action No. 04-CV-02117 (TPG)) and related cases; ln the United States District
Court for the Southern District of New York; deposition testimony October 4, 2010; testimony
regarding the amount of interest, principal and default interest due and owing to date on eight
debt securities issued by and defaulted on by the Republic of Argentina on or before December
31,2001.

Six & Mango Equipment, L.L.P., et al. v. Adair, Morris & Osborn, P.C., et o1'(Cause No. 296-00453-2009);
ln the 296th District Court, Collin County, Texas; deposition testimony )uly 29,2010; testimony
regarding economic damages (loss of business value, additional expenses and lost profits)
resulting from undisclosed restrictions on use and delays in development of commercial real
estate for an operating commercial equipment dealership.

WILLIAM MOUNTANOS, PETER MOUNTANOS, JAMES RYE, and WRONE REMINGA, vs. DENDREON

CORPORATION, et al.;(Case No. C O9-426-MJP); ln the United States District Court for the Western
District of Washington at Seattle; deposition testimonyJune 15, 2010; testimony regarding market
efficiency, materiality, loss causation, and damages.

MIDDLECOUNW RETIREMENT SYSTEM, on beholf of itself ond all others similorly situated, vs. SEMTECH

CORP., JOHN D. POE, JASON L. CARLSON, MOHAN R. MAHESWARAN, DAVID G. FRANZ lR., and JOHN M.

BAUMAN; (Civil Action No. 07-CV-7183); ln the UnitedStates District Court for the Southern District
of New York; deposition testimony March 30,2010; testimony regarding market efficiency,
materiality, and loss causation relating to issues of class certification.

James l. Joconette, in his capacity as Trustee of the James L Joconetfe Seporote Property Trust Dated

Januory 14, 2004 vs. EMERALD BAY FINANCIAL, lNC., o California corporotion; BOB SYREK, an individuol;
AND DOES 1-50, inclusive; (Cose No. 37-2008-00071642 CU-FR-SQ: ln the Superior Court for the State
of California, County of San Diego, South County Division; trial testimony March 23,2010; testified
as to losses and measures of losses associated with allegations of fraud and negligent
misrepresentation in connection with the sale of a mortgage loan to the plaintiff.
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ln re: Cobolis Corp., o Nevado Corporotion; COBLAIS CORP., A NEVADA CORPORATTON, qnd CORNELL

CAPITAL PARTNERS, LP, YORKVILLE ADVISORS, LLC AND, YA GLOBAL INVESTMENTS, LP; (CASE NO. 8:07:
12347-TÆ ADVERSARY No.09:09-AP); ln the United States Bankruptcy Court For the Central District
of California-Santa Ana Division; deposition testimony February 16,2010; hearing testimony March
10,2010;testimony regarding gains from short sales and avoided losses from sales of shares by
defendants and damage to market value of debtor/plaintiff.

Horuey Lopin vs. Goldman Sachs Group, lnc, et o/.; (No. 1:04-CY-02236-KMK); ln the United States
District Court for the Southern District of New York; deposition testimony February 11,2010:
testimony regarding market efficiency, materiality, loss causation, inflation per share, and
damages.

ln re: Nofthfield Laborotories, lnc. Securities L¡tigdtion;(Master File No. 06 C 1493); ln the United States
District Court for the Northern District of lllinois; deposition testimony February 8, 2010; testimony
regarding market efficiency, materiality, and loss causation relating to issues of class certification.

ln re: GoryVanier (MDL No. 06-0784);4SthJudicial District Court, Tarrant County, Texas; deposition
testimony February 3, 201 0; hearing testimonyJune 17 and 18,2010; testified as to the absence of
any stock price impact (and no damages) associated with various critical Yahoo! Bulletin Board
posts regarding a publicly-traded company.

ROBERT LEVITT for himself ond os custod¡on for Richard Levitt ond Monico Levitt, ROBERT RICE, STEPHEN

G. SIBEN, STEPHEN STROBEHN, STANLEY VELTKAMP, PHILIP C, VITANZAfoT himself ond Elizobeth Vitonzq
ond Luke Vitonza, JOHN T. WHITE, GUY V, WOOD, CARL ZANDER, JR,, ond TED M. ond KATHRYN N. JONES,
os Trustees, vs, J.P. MORGAN SECURITIES lNC., ond J.P. MORGAN CLEARING CORP. (Civil Action No. 99
Civ.2789 MDL 1208 (ADS) (MLO)); ln the United States District Court for the Eastern District of New
York; deposition testimony November 20,2009: testimony related to a motion for class certification
in a class action alleging market manipulation and non-disclosure in connection with an initial
public oflering regarding issues of loss causation and common measures of damages.

Between: EDJ. MCKENNA ond GAMMON GOLD, lNC., RUSSELL BARWICK, COLIN P. SUTHERi./.ND, DALE M.

HENRICK FRED GEORGE, FRANK CONTE, KENT NOSEWORTHY, CANEK RANGEL, BRADLEY /./.NGILLE,

ALEJANDRO CARAVEO, BMO NESBITT BURNS lNC., SCOTIA CAPITAL lNC., ond TD SECURITIES /NC,

Proceeding under the C/øss Proceedings Act, 1992 (Court File No. 56862); Ontario Superior Court of
Justice; deposition testimony October 27,2009; testimony, including rebuttaltestimony, regarding
marketing efficiency, materiality, and loss causation for class certification purposes.

Douglas Fletcher v. Pivot lnternational, American Arbitration Association (Arbitration Case No. 57-
1 80-Y-00070-08); deposition testimony October 14,2009: direct and rebuttal arbitration testimony
February 23 and 25,2010; testified as to various transfer pricing and fair market valuation issues
relating to the valuation of Pivot lnternational in connection with a buy-sell agreement for a

departing employee.

ln re Herley lndustries lnc. Securities L¡t¡gotion. (Civil Action No. 06-2596 (JRS)); ln the United States
District Court for the Eastern District of Pennsylvania; deposition testimony October 9, 2009;
testimony, including regarding loss causation and damages issues associated with failure to
disclose issues with government contracts.

VALUESCOPE,lnc Corrficlcnt ial t2

CITY 5163 - 193



Appendix A: Curriculum Vitae of Dr. Hakala

Between: ROMAN PYSZNYJ and ORSU METALS CORPORATION (f/k/a EUROPEAN MINERALS CORPORATION)

WILLIAM G. KENNEDY ond JAMES COIF Proceeding under the C/øss Proceedings Act, 1992 (Court File

No.: 59650CP); Ontario Superior Court ofJustice; deposition testimonyAugust 26,2009; testimony,
including rebuttal testimony, regarding marketing efficiency, materiality, and loss causation for
class certification purposes.

ln re Merix Corporation Securities L¡tigot¡on. (Lead Case No. CV-04-826-MO); ln the United States
DistrictCourtforthe Districtof Oregon; depositiontestimonyAugust2l ,2OOg;testimony, including
rebuttal testimony, regarding loss causation issues and market and industry forces in a Section 1 1

case at class certification.

United Stotes v. Chorles Cothcort et o/. (Civil Case No. 07-4762-PJH (JCS)); ln the United States Distr¡ct
Court for the Northern District of California- San Francisco Division; deposition testimonyJuly 20,

2009; testimony regarding hedging strategies for common equity shares with built-in capital gain
and the materiality of various alternatives with respect to constructive sale guidelines.

ln re Scientific-Atlqntd, lnc. Securities Litigqtion (Case No. 1:01- CV- 1950- RWS); ln the United States

District Court for the Northern District of Georgia- Atlanta Division; deposition testimony March 6,

2009; testimony regarding market efficiency and reliance, inflation per share, loss causation and
damages relating to a relating to securities fraud claims involving "channel-stuffing" and premature
revenue recognition.

ln re MIVA lnc. Secur¡t¡es Litigation (CivilAction No. 2:05-cv-00201-FtM-29DNF); ln the United States

District Court for the Middle District of Florida- Fort Myers Division; deposition testimony February
18,2009; testimony regarding market efficiency and reliance, inflation per share, loss causation
and damages relating to a relating to securities fraud claims involving revenues based on unethical
I nternet activity (i ncl ud i ng "cl ick-fra ud").

Brenholb, lnc. d/b/a Brenner Printing. v. Komori America Corporotion (Cause No. 51 181 Y 00365 08);

American Arbitration Association; deposition testimony January 15, 2009: testified as to issues

related to lost profits resulting from and impairment of the value of a defective printing press.

Capital One Finoncial Corporation and Subsidiories. v. Commissioner of lnternal Revenue (Docket Nos.

24260-05 and 19519-05); United States Tax Court; trial testimony December 17, 2008; testified as

to calculation of OID accruals related to certain fees and revenues generated by credit card
portfolios based on analyses of account and balance turnover by type.

JOHN CARFAGNO, derivatively on beholf of CENTERLINE HOLDING COMPANY, vs. MARC D. SCHNITZER,

STEPHEN M, ROSS, JEFF T, BLAU, LEONARD W, COTTON, ROBERT J. DOLAN, NATHAN GANTCHER, JEROME
Y. HALPERIN, ROBERT L. LOVERD, ROBERT A. MEISTER, JANICE COOK ROBERTS, ond THOMAS W. WHITE,

and CENTERLINE HOLDING COMPANY (Case No. 1 :08-cv-0091 2-SAS-JCF); ln the United States District
Court for the Southern District of New York; deposition testimony November 18, 2008; testimony
regarding the fairness of a preferred equity investment by an affiliate and related fiduciary issues

and damages.
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BENJAMIN SHIRK and RONALDJAUSS, individually ond on behalf of oll others similarly situated, vs. FIFTH

THIRD BANCORP, et o/., (Civil Action No. 05-cv-00049); ln the United States District Court for the
Southern District of Ohio, Western Division; deposition testimony November 13, 2008; testimony
regarding lost profits and economic losses associated with alleged breaches of fiduciary duties and
other acts related to investments in company stock in retirement plans.

AIR MEASUREMENT TECHNOLOGIES, lNC. et ol. v. AKIN GUMP SI& USS HAUER & FELD, t,t.P. (Civil Action
No. SA 03 CA 0541 RF); ln the United States District Court for the Western District of Texas, San
Antonio Division; deposition testimony October 16, 2008; trial testimony April 20 and 21,2009;
testimony regarding reasonable royalty rates and lost royalties associated with a portfolio of
patents.

Cyberdyne Systems lnc. v. BGI, /nc. (Case No. 06-2954-PHX-ROS); ln the United States District Court
for the District of Arizona; deposition testimony August 18, 2008; testimony regarding preliminary
analyses of claims of damages in a case involving claims of copyright infringement and breach of
contract relating to an exclusive distribution agreement.

In re Credit Suisse-AOL Securities Litigotion (Civ. Action No. 02-15146-NG); ln the United States District
Court for the District of Massachusetts; deposition testimony August 1 1, 2008; hearing testimony
December 20, 2011; testimony regarding the impact of analyst reports on the share price of AOL,

event studies, damages, and in rebuttal to opposing expert.

ln re Stone Energlr Securities L¡tigot¡on (Civil Action No. 6:05CV2088p, 6:05CV2109, and 6:05CY2220);
ln the United States District Court for the Western District of Louisiana- Lafayette-Opelousas
Division; deposition testimonyJune 18, 2008; testimony regarding market efficiency and reliance
and loss causation relating to a motion for class certification relating to securities fraud claims
involving overstated petroleum reserves.

Asher, et al. v. Baxter lnternotionol, /nc. (Case No. CV 02-CV-5608, 5742,5807,6085, 6175, and 62567);
ln the United States District Court for the Northern District of lllinois; deposition testimony May 12,

2008; testimony regarding market efficiency and reliance, loss causation, and damages relating to
securities fraud claims involving common stock.

Chsrles Moon ond AISoft, lnc. v. lnfoglide Software Corporation (Cause No. D-1-GN-07-Q0Q747);353rd

Judicial District Court, Travis County, Texas; deposition testimony May 9, 2007; testified as to lost
income due to severance and termination associated with allegations of wrongful termination.

Gordon Roundtree Motors, Ltd. v. Mazda Motor of Americo lnc. et o/.; (Case No. WA:06-CV--00251); ln
the United States District Court for the Western District of Texas, Waco Division; deposition
testimonyApril 10,2008; testimony regarding capitalization and capitalization ratios involving an
application for the purchase of an automotive franchise; testimony in hearing before Texas Motor
Vehicle Division August 29,2008, regarding the financial condition and proposed capitalization of
the subject dealership relative to manufacturer requirements.

ln re Retek lnc. Secur¡t¡es Litigation (Case No. CV 02-4209 JRT/AJB); ln the United States District Court
for the District of Minnesota; deposition testimony March 25,2008; testimony regarding market
efficiency and reliance, loss causation, and damages relating to securities fraud claims involving
common stock.
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ln re Accredo Health lnc. Securities L¡tigation (Civil Action No. 03-2216-BP); ln the United States District
Court for the Western District of Tennessee; deposition testimony March 10, 2008; testimony
regarding market efficiency and reliance, loss causation, and damages relating to securities fraud
claims involving common stock.

Plonview, lnc. vs. Computer Associotes lnternqtionol, Inc. et o/.,' (Cause No. D-1-GN-06-001382); 345th

Judicial District Court, Travis County, Texas; deposition testimony March 4,2008; testified as to lost
revenues and profits, unjust enrichment, and other issues relating to allegations of theft of trade
secrets, tortuous interference with contractual relationships (including confidentiality, non-
solicitation and non-competition agreements with employees of Planview), unfair competition, and
other related causes of action.

ln re Petco Corporotion Secur¡t¡es Lit¡gdt¡on (Master File No. 05-CV-0823-H(RBB)); ln the United States
District Court for the Southern District of California; deposition testimony February 29, 2008;
testimony regarding market efficiency and reliance, loss causation, and damages relating to
securities fraud claims involving common stock.

ln re Foro Technologies Secur¡t¡es Litigation (Lead Case No. 6:05-cv-1810-Orl-22DAB); ln the United
States District Court for the Middle District of Florida, Orlando Division; deposition testimony
February 1, 20OB; testimony regarding market efficiency and reliance and loss causation relating
to securities fraud claims involving common stock.

Jomes Morton os Trustee for the Jomes E. Morton Living Trust, vs. Merrill Lynch Pierce Fenner & Smith,
lnc. ond Presidio Capital Advisors, ttC (Case No. 2:06cv00236 DB); United States District Court,
District of Utah, Central Division; deposition testimony February 12, 2OO8; testimony regarding
damages and measures of damages relating to certain block sales of common shares in alleged
violation of plaintiffs instructions.

New Phoenix Sunrise Corporotion ond Subsidiaries v. Commissioner of lnternol Revenue, (Docket No.

23096-05); United Stated Tax Courü trial testimony January 22, 2007; testified as to the fairness,
reasonableness and terms of certain foreign currency swaps.

MS Perry Compony, lnc,; Michoel Perry; Storr Perry; ond Anisa Internotional, lnc. vs. Mary Kay, Inc. et ql,;

(Cause No. 05-00857); 68th Judicial District Court, Dallas County, Texas; deposition testimony
December 3,2007; testified as to revenues, unjust enrichment, lost profits and other issues relating
to allegations of theft of trade secrets, breach of confidentiality agreements, and other related
causes of action.

Premier Ambulotory Surgery of Austin, L.L.P. vs. Brown McCoroll, L.L.P., Hilgers & Watkins, P.C. ond Dovid

Hilgers (Cause No. D-1-GN-06-003926); 200th Judicial District Court, Travis County, Texas;

deposition testimony October 24, 2007; testified as to lost profits and lost purchase price

consideration resulting from the loss of certain prospective partners associated with a surgical
center.

In re Tower Automotive Securities Litigotion (Civil Action No. 1:05-CV-01926-RWS);United States District
Court Southern District of New York; deposition testimony November 14, 2007; testimony
regarding market efficiency and loss causation.
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ln re Forest Lobordtories Securities Litigotion (Civil Action No. 05-CV-2827 (RMB)); ln the United States
District Court for the Southern D¡strict of New York; deposition testimony October 19, 2007;
testimony regarding market efficiency and reliance, loss causation, and damages relating to
securities fraud claims involving common stock.

Taffozzoli Family Limited Portnership, PMA Corp., Zum Tobel Holdings, lnc. v. Rolph L. Cruz, RLCFI 1997
Limited Portnership, Williom R, Cruz, WRCF-I 1997 Limited Partnership, MarcJ, Stone, Chorles F. Wright,
David H. Fleischman and Tradestotion Group, lnc; ln the Circuit Court of the Eleventh Judicial Circuit
in and for Miami-Dade County, Florida (Case No. 03-19815-CA40); deposition testimony September
24, 2007; testified as to materiality of alleged omissions, false and/or misleading statements
relating to the sales of common shares by the plaintiffs in Tradestation Group and the losses or
damages arising from those sales based on rescission and out-of-pocket damages.

Hubert Fu v. Baptist/ St. Anthonfs Heolth System; Deboroh McCollum; and, Amqrillo Anesthesio
Consultants, P.A.; U.S. District Court for the Northern District of Texas, Amarillo Division (Civil Action
No. 2-07CV-028-J); deposition testimony September 20, 2007; testified as to lost income and
incremental expenses incurred as a result of defamation and other claims involving
anesthesiologist.

CHASE MEDICAL, LP v. CHF TECHNOLOGIES, lNC. and ENDOSCOHC TECHNOLOGIES, /NC..; U.S. District
Court for the Northern District of Texas, Dallas Division (Civil Action No. 304 CV 2570 M); trial
testimony September 12,2007; testified as to the reasonable royalty and lost profits in a patent
infringement and trademark infringement case involving a cardiovascular surgical procedure and
device.

ln re: CDX CORPORATION: CDX LIQUIDATING TRUST by the CDX LIQUIDATING TRUSTEE, vs. VENROCK

ASSOCIATES, et ol.;U.5. Bankruptcy Court, Northern District of lllinois, Eastern Division (Case No. 02-
23467: Adversary Case No. 04403018); deposition testimony August 30,2007; testified as to the
fairness of various non-arm's-length transactions and bridge loans involving the debtor
corporation.

ln re Pormalot Securities Litigation (Master Docket No. 04-MD-1653 (LAK)); ln the United States
District Court for the Southern District of New York; deposition test¡mony August 16 and 17,2007;
testimony regarding market efficiency and reliance, loss causation, and damages relating to
securities fraud claims involving common stock, preferred stock and bonds.

ln re. Xcelero.Com Securities Litigation.,' United States District Court, District of Massachusetts,
Boston, Massachusetts (Civil Action No. 00- CV-1 1649(RWZ)); deposition testimony August 9,2007;
hearing testimony April 25, 2008; testified as to loss causation and damages in a securities fraud
case.

iVqlue Group, lnc. a/Wa Explore, lnc, v, M&ATechnologt, lnc. et ol.; v, Julian Ross (Cause No. 02- 09794-
B); ln the 44thJudicial District Court, Dallas County, Texas; trial testimonyAugust 2,2007: testimony
regarding errors in opposing expert's valuation analysis and speculative value of a failing dot.com
enterprise.
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Peter Kdltmon, et ol.;vs. Key Energr Services, lnc., et al.; (Cdse No, MO-04-CV-082);ln the United States
District Court for the Western District of Texas, Midland-Odessa Division; deposition testimony
August 6, 2007; testimony regarding market efficiency, reliance, and loss causation relating to a

motion for class certification in securities fraud case.

Thomos G. Ong for Thomqs G. Ong IRA and Thomos G. Ong, lndividually and on behalf of oll others
similarly situqted, v. Seors, Roebuck & Co., Sears Roebuck Acceptønce Corp., et ol.; (Cdse No. 03 C 4142);
ln the United States District Courtforthe Northern Districtof lllinois, Eastern Divísion;deposition
testimony July 26, 2007; testimony regarding market efficiency and reliance relating to a motion
for class certification involving debt and preferred securities.

ln re Credit Suisse-AOL Securit¡es Litigotion (Civ. Action No. 02-'1 5146-NG); ln the United States District
Court for the District of Massachusetts; deposition testimonyJuly 10,2007; testimony regarding
market efficiency and reliance relating to a motion for class certification.

RICHARD WAGNER, MURIEL P. ENGELMAN, PHILIP SCHECHTER, IRA GAINES, and C.H. SMITH, lndividually
and on Beholf of all Other Similorly Situated vs. BARRICK GOLD CORP., RANDALL OLIPHANT, JOHN K,

CARRINGTON, ond JAMIE C. SOKALSKY, (Case Nos. 1:03CV4302; 1:03CV5059; 1:03CV5104;
1 :03CV5856;1:03CV6089); ln the United States District Court For the Southern District of New York;
deposition testimony june 27,2007, testimony regarding market efficiency and loss causation
related to a motion for class certification in a class action securities case; deposition testimony
November 20,2008, regarding market efficiency, loss causation and damages.

Suzonne Cootes ond 2055 lncorporated vs. Robert Coates,l0lstJudicial District Court, Dallas Texas
(Cause No. 05-02456); trial testimony October 2007; testified as a fact witness on June 13,2007,
regarding a preliminaryvaluation analysis prepared for a company owned by a couple preparing
for a divorce in 2002.

ln re Worldcom, lnc., et ol.; (Abbott L¡t¡got¡on Cloims) (Chapter 11 Case No.02-13533 (4G)); ln the
United States Bankruptcy Court for the Southern District of New York; deposition testimony May
24, 2007; testimony regarding damages and insolvency associated with the merger of
WorldxChange with World Access, lnc. in 2000.

Matt Brody, On Behølf of Himself ond All Others Similarly Situoted, vs. Zix Corporotion, et al.; (Civ. Action
No. 3:04-CV-1931-K ECF); ln the United States District Court for the Northern District of Texas-Dallas
Division; deposition testimony May 17,2007 and October 30,2007; testimony regarding market
efficiency and loss causation related to a motion for class certification in a class action securities
case.

Oscor Munoz, et dl.; vs. AT&T Corp, (Civil Action No. 06-cv-01205-PSF-MJW); ln the United States
District Court for the District of Colorado; deposition testimony May 7,2007; testimony regarding
the valuation of AT&T Wireless stock options vested and held by the Plaintifl Oscar Munoz.

ln re Flog Telecom Holdings, Ltd. Securities Litigotion (Case No. 02-Civ. 3400 (WCC)); ln the United
States District Court for the Southern District of New York; deposition testimony May 2,2007i
testimony regarding market efficiency, tracing of shares to an offering and loss causation related
to a motion for class certification in a class action securities case.
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1 56 Allionce Portners, Ltd. V. Suson Bonner Meod, Amy Col Griffin, and Don Cole, as Trustees for the M,T.

Cole Trust No. 2, ond M.T. Cole Trust No.3 (Cause No. 2003-10038-1 6); 1 6th Judicial District, Denton
County, Texas; deposition testimony April 18, 2007; hearing testimony May B, 2008; testimony
regarding the calculation of damages associated with claims of breach of contract and fraud
involving a real estate transaction.

Harvey Lopin vs. Goldmon Sochs Group, lnc. et o/.; (No. 1:04-CY-02236-KMK); ln the United States
District Court for the Southern District of New York; deposition testimony April 5,2007; testimony
regarding market efficiency, materiality, and loss causation.

ESTATE OF MARJORIE dCGREEFF LITCHFIELD, DECEASED, GEORGE B. SNELL AND PETER úeGREEFF JACOBI,
CO-EXECUTORS, v. COMMISS/ONER TO INTERNAL REVENUE (Docket No. 15882-05); United States Tax
Court;trialtestimonyApril 12 and 13,2007: testified as to the discounts for built-in capitalgains,
lack of control and lack of marketability of two corporations (with equity investments and
agricultural real estate and operations representing the primary assets of the corporations).

ln re JDS Uniphase Corporation Securities L¡t¡gqtion (Master File No. C-02-1486 CW (EDL)); ln the
United States District Court for the Northern District of California, Oakland Division; deposition
testimony March 12 and 13,2007; additional deposition testimony regarding supplemental report
October 20,2007; trial testimony November 1,2 and 16,2007; testimony regarding materiality, loss
causation, and damages in a class action securities case.

ln re Enron Corporotion Securit¡es, Derivative ond "ERISA" Litigation; LAMKTN et ql.; vs. UBS PATNE

WEBBER, lNC., ond UBS WARBURG LLC, ond, GIANCARLO vs. IJBS flNANOAL SERVICES, tNC., IJBS

SECURITIES, L.L.C., ond UBS AG (M DL Docket No. 1446; Civil Action Nos. H-02-CV- 0851 & H-03-4359,
respectively); ln the United States District Court For the Southern District of Texas, Houston
Division; deposition testimony October 26,2006; testimony regarding materiality, loss causation,
solvency and damages in two class action securities cases involving customers and counter-parties
of the defendants and Enron employees awarded stock options,

F. L. Motheral Company d/b/o Motheral Printing Company vs. MLP, \J.S.A., tncorporated, Mitsubishi &
Compony, (U.S.A.), lncorporoted;American Arbitration Association, Fort Worth, Texas (Arbitration
No. 71 181 Y 00094 05); deposition testimony August 25 and September 2Q,2006; testified
regarding economic losses relating to allegedly defective printing equipment.

ln re Rhythms Securities L¡t¡gotion; (Case No, 02-K-35); ln the United States District Court for the
District of Colorado; deposition testimony July 21,2006; testimony regarding materiality, loss
causation, inflation per share and damages in a class action securitíes case.

Rose Johnson, lndividually and os Personal Representative of the Estote of Jqy Johnson, qnd Thelmo

Johnson, Jason Johnson ond Kindro Johnson, lndividually v. Journeyman Construction, L.P.; Austex
Concrete Construction, ef d/.,'(Cause No. GN-303431) 126th Judicial District, Travis County, Texas;
deposition testimonyJuly 11,2006; testified as to the lost income associated with the death of Jay
Johnson.
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ln re Enron Corporation Securities Litigation; Mark Newby, et al.; vs. Enron Corp., et ql.; (MDL Docket
No. 1446; Civil Action No. H-01 -3624); ln the United States District Court For the Southern District
of Texas, Houston Division; deposition testimony May 8 and 9, 2006; testimony regarding
materiality, loss causation, solvency and damages in a class action securities case in rebuttal to a
number of expert reports for defendants.

Thomas J. O'Neil, et al.; (Plointiffs) v. Texas Americon Communicotions Network, lnc., et ol.; (Defendants);
(Cause No. 67-21 0728-05) 17th Judicial District, Tarrant County, Texas; trial testimony May 3,2006:
testified as to the fair value of a small lnternet service provider in a case involving breach of
fiduciary duty, wrongful termination and destruction of business.

leffrey H. Winokur, lndividuolly and on Behalf of all Other Similarly Situated, vs. Direct Generol
Corporotion, et al.; (Civil Action No. 3:05-0077); ln the United States District Court, Middle District of
Tennessee; deposition testimonyAprilT,2006: testimony regarding materiality, loss causation and
damages in a class action securities case.

WRS Group, Ltd. And SJS Partnership v. United Stares (Civil Action WA:05-CV-166); tn the United States
District Court, Western District of Texas, Waco Division; deposition testimony April 4, 2006; testified
in rebuttal to and regarding the valuation of equity interests of a medical education company and
relating allocation issues in an income tax dispute.

Jules Adrian Cormack vs. John Dee Carmock ll, Kevin Woyne Cloud qn'd ld Softwore, lnc.; 134th Judicial
District, Dallas County, Texas; deposition testimony March 31,2006; testified as to valuation of a
computer game design company and related issues in a shareholder dispute regarding a buy-sell
agreement, allegations of oppression and issues of fairvalue.

ln re Williams Sec. Litig. (Case No. 02-CV-75-H(M)); ln the United States District Court, Northeastern
D¡strict of Oklahoma; deposition testimony March 22,2006; testimony regarding materiality, loss
causation and damages in a class action securities case.

Jomes Kelsoe, et dl.; v. Texas United Excdvators, L.L.C. ond Leslie Lynn Cox; (Cause No. 67-209655-05)

Judicial District, Tarrant County, Texas; deposition March 9, 2006; testified as to lost household
income and other support in a wrongful death case.

ln re Cigno Corporation Sec. Lit. (Master File No. 2:02CV8088); ln the United States District Court,
Eastern District of Pennsylvania; deposition testimony March 7, 2006; testified as to issues of loss
causation and damages.

Windscape Holdings, Ltd. And Live Ook Holdings, Ltd. v. Wes Lochridge & Associates General Contractors,
/nc, (Cause No. 04-8259); l0l stJudicial District, Dallas County, Texas; deposition February 27,2006;
testified in rebuttal to and regarding claims of lost rental income in apartments as result of alleged
paint peeling.

Joseph D. Martinec, Chapter 11 Trustee of WSNET Holdings, lnc. v. Ceberus Copitol Manogement 1.P., et
al.;200thJudicial District, Travis County, Texas; deposition testimony December 15, 2005; testified
as to valuation of a digital cable/satellite television provider.
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Vitamin Villøge, lnc. v. Commissioner of lnternql Revenue (Docket No. 8745-02) and lJniversal
Morketing, lnc. v. Commissioner of lnternol Revenue (Docket No.8744-02); United States Tax Court;
trial testimony December 9, 2005; testified as to issues related to reasonable compensation of two
affiliated companies.

Estote of Frederic C. Kohler v. Commissioner of lnternol Revenue;(Docket No. 4646-03); United States
Tax Court; trial testimony December 7,2005: valuation of minority shares of Kohler lnc.

ln the Matter of the Marriage of Pomela Elaine White ond Jeffrey Alqn White; 401 st Judicial District,
Collin County, Texas; deposition testimony November 8,2005, tr¡altestimony November 17,2005;
testified as to personal goodwill and business valuation.

ln re Cølpine Corporotion Secur¡ties Litigation; ln the United States District Court, Northern District
of California (N.D. Cal. Case No. C-02-1200 SBA (WDB)); deposition testimony October 6 and 7, 2005;
testified as to Section 11 damages involving issued debt securities related to allegations of
omissions regarding manipulation of the California energy markets in 2000 and 2001 .

ln re Omnicom Group Inc. Securities Litigation;ln the United States District Court, Southern District
of New York (Case No. 02 Civ. 4483); deposition testimony September 14,2005; and April 25,2007:
testified as market efficiency in relation to a motion for class certification in the first deposition and
testified as to materiality, loss causation and damages in the second deposition.

In re: Metris Companies lnc. Securities L¡t¡gotion; ln the United States District Court, District of
Minnesota (Civil Action No. 02-CV-3677JMR/FLN); deposition testimony August 15, 2005; testified
as to materiality, inflation per share and aggregate damages in a class action securities case
involving a subprime credit card lender.

Federql Home Loan Mortgoge Corp. v. Commissionef United States Tax Court (Docket Nos. 3941-99,
15626-99 and 5829-02); trial testimonyJune 8 and 9, 2005; testified as to allocation of purchase
price, valuation of intangible assets and favorable financing.

Dovid Groben and Frank Strickler v. Western Reserve Life Assuronce Compony of Ohio; lntersecurities,
lnc. and Timothy Hutton; State District Court, 2Tl stJudicial District, Wise County, Texas; deposition
testimony March 29,2005; trial testimony May 18,2005; testified as to economic losses and
prudent investment management involving the management of investment portfolios for two
retired individuals.

Wechsler & Co., lnc. v. Commissioner of lnternol Revenue, United States Tax Court (Docket No. 9667-
04); trial testimony March 24,2005; prepared a written report and rebuttal report as testimony in
a matter involving the determination of the reasonable compensation of a Chief Executive Officer
of a broker-dealer specializing in trading convertible debt securities as a dealer and on its own
account.

Stephen T. Dovis, lndividuolly ond qs Owner of Lone Stor Phones v. Dobson Cellulqr Systems lnc. d/b/o
CellularOne and Dobson Communications Corporation and Kelly Lane; ln the United States District
Court for the Northern District of Texas, Dallas Division (Case No. 3-04-CV-0465 B); deposition
testimony February 25,2005; testified as to lost income associated with allegations of a breach of
contract and wrongful termination of a dealership agreement.
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ln re: PE Corporation Secur¡t¡es Litigøtion; ln the United States District Court, District of Connecticut
(Master File No. 3:00GV705(CFD)); deposition testimony February 23,2005; testified as to
materiality, inflation per share and aggregate damages in a class action securities case involving
allegations of inadequate and misleading disclosures relating to a secondary offering of tracking
shares.

Alpine lnternational Corp. v, Texos Health Resources;State District Court, 1 01 stJudicial District, Dallas
County, Texas; deposition testimony February 21,2005; supplemental deposition October 3, 2005;
trialtestimony November23,2OO5; testified asto lost profits associated with a breach of a non-
solicitation provision in a contract.

Michael Gloster ond Victoria Gloster, t/o Gloster Marketing v. Relios, lnc., H. Williom Pollock, ltl, ond
Corolyn Pollock; ln the United States District Court, Eastern District of Pennsylvania (Cause No. 02-
CV-7140): deposition testimony February 11,2005; testified as to issues of valuation and profits
involving claims of trademark and copyright infringement.

ln re: Clorent Corporotion Secur¡ties Litigation; ln the United States District Court, Northern District
of California, San Francisco Division (Master File No. C-0103361CRB(JCS)); deposition testimony
January 11,2005; trial testimony January 31 and February 9, 2005; testified as to materiality,
inflation per share and aggregate damages in a class action securities case involving allegations of
accounting fraud against former officers of the company and the accounting firm for its audit.

ln re: DQE, lnc. Securities Litigotion; ln the United States District Court, Western District of
Pennsylvania (Master File No. 01-1851); deposition testimony November 23,2004: testified as to
materiality, inflation per share and aggregate damages in a class action securities case.

ln re: Worldcom, lnc. ERISA Securities Litigation;ln the United States District Court, Southern District
of NewYork (Master File No. 02 Civ. 4816 (DLC)); deposition testimony November 15,2004; testified
as to discounts related to block size and information effects associated with the possible sale of
shares of Worldcom and MCI tracking stock in the first half of the 2002.

Adele Brody, et dl.; on beholf of themselves and oll others similorly situoted, vs. Peter S, Hellmøn, et al.;
District Court, City and County of Denver, State of Colorado; deposition testimony September 3,
2004, and May 27,2005; hearing testimony November 30,2004; testified as to the ability to
measure damages to a class of shareholders via a plan of allocation.

ln re: Broodcom Corp. Secur¡ties Litigat¡on; ln the United States District Court, Central District of
California, Southern Division (No. SACV 01-275 GLT(MLGx)); deposition testimonyAugust 27 and
29,September10,December1and2,2004,andJanuary21,2005;testimonyduringhearingsApril
21 and May 25, 2005; testified as to materiality, valuation of customer contracts, valuation, inflation
per share and aggregate damages in a securities class action and damages in a related private
action.

Burt L. Schmidt, lndividually ond d/b/a Diomond S Trucking vs. Nqvistqr Financisl Corporation; State
District Court, Hamilton County, Texas; deposition testimony July 28, 2004; trial testimony August
30,2004; testified in rebuttal as to claims of lost profits associated with the repossession of tractor
trucks by the defendant in 2001 .
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Basic Management lnc, et ol.; vs. United States of Americo, et o/.; ln the United States District Court,
District of Nevada (No. CV-S-02-0884-RCJ-(RJJ)); deposition testimony )uly 22 and 23,2004; testified
in rebuttal as to appropriate assumptions and methods (including discount rates and appreciation
rates) for a real estate development company in Nevada.

ln re.JTS Corporotion, Suzanne L. Decker, Trustee, vs. Roger W.Johnson, et ol.;ln the United States
Bankruptcy Court, Northern District of California, (No. 98-59752 MM; A.P. No. 00-5423); deposition
testimonyJuly 15,2004; trial testimony April 11,2005: testified in rebuttal to trustee's expert as to
economic losses to creditors and reasonable value associated with certain business decisions.

Rondy S. Myers, lndividuolly ond on Beholf of oll others Similarly Situated, vs. Progressive Concepts, lnc.

d/b/o Hawk Electronics;352nd Judicial District, Tarrant County, Texas (Cause No. 352-201156-03);
deposition testimony July 2,2004; testified as to the appropriate measure of damages involving
allegations of improper billing involving cell phone services.

OnSite Technologt LLC vs. Durotherm, lnc. et o/.,' ln the United States District Court for the Southern
District of Texas (CivilAction No. H-02-2624);trial testimonyJune 10, 2004;testified as to lost profits
and reasonable royalties as a result of allegations of patent infringement.

ATS Telecommunicøtions Systems, lnc. ond ATS Liquidoting, lnc. f/k/o Advonced Telecommunicqtions
Systems, lnc., by ond through its Plon Agent H. Molcolm Lovett, Jr. vs. Philip R. Lqcerte and Four LC Trust
vs. Stan M. Gormon, Sr., qnd D. Scott Poo[ ll3thJudicial District, Harris County, Texas (Cause No.
2001-00997); deposition testimony May 25, 2004; testified as to reasonable and customary terms
and consideration for the provision of performance guarantees, reasonable start-up and operating
expenses, and issues offraud and breach offiduciary duty.

ISG State Operotions, lnc. vs. Not¡onql Heritoge lnsurqnce Company, lnc.;250thJudicial District, Travis
County, Texas (Cause No. 95-1 1014); deposition testimony May 1 1, 2004; trial testimony April 25,

2005; testified as to appropriate measures for calculation lost profits in a breach of contract claim
involving data processing.

Xperex Corporation, et ql.; vs. Vidsystems Technologies Corp., LLC; Court of Chancery, New Castle
County, State of Delaware (Civil No. 20582-NC); deposition testimony April 23, 2004; testified as to
the valuation of intangible assets and business related to allegations of fraudulent conveyance and
breach of fiduciary duty to creditors

Richqrd Morcoux, on beholf of himself ond all others similorly situated, v. Billy D. Prim, Andrew J.

Filipowski, ef o/.,' County of Forsyth, State of North Carolina (No. 04 CvS 920); depos¡tion testimony
April 12,2004; testified as to errors in a fairness opinion issued in a proposed acquisition of a public
company.

Houston Soba, L.P. vs. Nick Hernondez and Boyd Page lnc. d/b/o Boyd Pøge & Associates:280th Judicial
District, Harris County, Texas (Cause No. 2003-07457); deposition testimony March 31,2004;
testified as lost profits associated with disruption of a restaurant due to street repairs and
construction.
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Autolond of NewJersey, lnc., et ø1,; v. Commissioner of lnternol Revenue;U.S. Tax Court (Docket number
12639-02): testified in trial February 19, 2004; testified as to issues related to the reasonable
compensation of executives in the auto retail business.

Soils Control lnternotionol, lnc. vs. Mortin Morietto Magnesia Speciolties, L.L,C. and Midwest lndustriol
Supply, /nc; United States Court, District of Massachusetts (Civil Action No. A-03-CA-531 H);

deposition testimonyJanuary 30, 2004; testified as to lost profits in a dispute relating to allegations
of deceptive trade practices.

ln re Roytheon Compony Securities Litigation; United States Court, District of Massachusetts (Civil

Action No.99-12142(PBS)); deposition testimonyJanuary 27,2004; testimony in hearings May 3
and7,2004;testified as to materiality, causation, inflation per share and aggregate damages.

ln re: AT&T Corp Securities Litigotion; United States District Court of NewJersey (MDL No. 1399, Civil

Action No. 01-1883 (GEB)); Consolidation Class Action on Behalf of the Purchasers of AT&TWireless
Tracking Stock Shares between April 27 and May 1, 2000; deposition testimony January 1 6, 2004;
testified as to materiality, causation, inflation per share and aggregate damages.

Robert Rodgers vs. Johnson Heolth Tech. Co., Ltd., Epix, Inc. d/b/o Vision Fitness, et ol.; United States
District Court for the Western District of Texas, Austin Division (Civil Action No. A 02 CA 731 SS);

depositiontestimonyJanuaryT,2004; testified asto reasonable royalties and damagesforalleged
patent infringement.

ln re. Xcelero.Com Securities Litigotion.,' United States District Court, District of Massachusetts,
Boston, Massachusetts (Civil Action No. 00- CV-11649(RWZ)); hearing testimony November 20 and
21,2003; testified as to materiality, reliance and market efficiency in a hearing on class certification.

C. F. Jordan, L.P. v. Argosy Gaming Company, Laneco Construction Systems, qnd Louisiqnq Glass, AM
Arbitration (Case Number 71 110 01059 01); deposition testimony November 18, 2003; testified in
rebuttal to allegations of lost income from hotel construction and remediation activities.

ELIZABETH M. KURECKA, Individually ond as Representative of the estote of Edwqrd Kurecka, Deceased,

MICHAEL KURECKA, TIM KURECKA, and MELANIE KURECKA POWELL v. DAVID H. AMMONS, M,0., GARY R.

GODSIN, M.D., qnd MICHAEL PETTIBON, M.D.; 342nd Judicial District, Tarrant County, Texas;
deposition testimony September 2003; testified as to the loss of income to the survivors in a

wrongful death case.

Betsy Gross v. David Halbert ond AdvoncePCS; 352nd Judicial District, Tarrant County, Texas (Cause

No. 352-1 96123-02); deposition testimony August 26, 2003; testified at trial November 1 0 and 1 1,

2004; testified as to the valuation of executive stock options.

Michael Aldridge, lndividually and on Beholf of All Other Similarly Situoted, vs. A. T. Cross Corporation;
Bradford R. Boss,' Russell A. Boss; et a/.; United states District court, District of Rhode lsland (c.4. No.
00-203 (ML)); deposition testimony August 19, 2003; testified as to materiality, causation and
damages in a securities class action.
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ln Re Broadcom Corp. Securities Lit¡got¡on; United States District Court, Central District of California,
Southern Division (Master File No. SACV 01 -275 GLT (Eex)); deposition testimony )uly 29 and 30,
2003; testified as to the market efficiency of the trading of Broadcom shares and aggregate
damages calculations relating to class certification.

J. Bryan Pickens vs. John T. Pickens, J. Michael Tiner, Michoel K, Pickens, C, Robert Milner, Jr,, Pickens

Finonciol Group, L.L.C., Pickens Resource Corp., and Pickens, Ltd.;299thJudicial District, Dallas County,
Texas (Cause No.02-01105); deposition testimonyJuly 11,2003; testified as to the overallfinancial
performance of certain companies and the fairness (or benefits to the plaintiff) of certain
transactions involving the defendant companies and affiliated trusts.

ln re Arthur Fronklin Tylen Jr., Debtor; Arthur Franklin Tyler, Jr., v, Tywell Manufocturing Corporotioni U.S.

Bankruptcy Court, Northern District of Texas, Dallas Division (Case No. 01-80343-SAF-13; Adversary
No. 02-3530); trial testimonyJuly 1,2003; testified as to net asset value under various assumptions
i n a n invol unta ry sha reholder foreclosu relsha reholder oppression d ispute.

FFP Portners, L.P. v. Jock I. Ceccarelli, Restructure Petroleum Morketing Seruices, lnc. f/k/o E-Z Serue

Petroleum Morketing Company and Environmentol Corporøtion of America, /nc.,'American Arbitration
Association (Case No. 71-Y-198-001 67-02); hearing testimony May 1 9, 2003; testified as to the value
of gas-only operations related to allegations of breach of contract, breach of fiduciary duty and
theft of business opportunities.

RodioShock Corporotion, ond TE Electroniæ, L.P. vs. Fried, Frank, Harris, Shriver & Jacobson and Haruey
Pitf; United States District Court, Northern District of Texas, Ft. Worth Division (Civil Action No. 4:02-
CV-0639-TV); deposition testimony May 9, 2003; testified as to causation and damages as a result
of allegations of legal malpractice.

Prinlwrop, lnc. v. Pr¡ntwrap Sales, lnc. and Moxine Ammon; l34thJudicial District, Dallas County, Texas
(Cause No. 02-5064-G); deposition testimony May 6, 2003; testified as to the valuation and
economic losses of a purchase of a specialty printing business as a result of allegations of material
misrepresentations on the part of the seller.

ln re Theragenics Corp. Secur¡ties L¡tigation: United States District Court, Northern District of Georgia,
Atlanta Division (Civil Action No. 1 :99-CV-141-TWT); deposition testimony April2,2Q03, and August
14, 2003; testified as to materiality, causation, inflation per share and damages as a result of
allegations of securities fraud (violations of the Securities Exchange Act of 1934, Rule 10b-5).

Teleplus, lnc., v. Avantel, 5.4.,' United States District Court, Western District of Texas, San Antonio
Division (Civil No. SA-98-CA-0849 FB); deposition testimony March 26, 2003: trial testimony
September 25, 26 and 29,2003; testified as to the valuation of a reseller and marketer of long-
distance telephone services (primarily for domestic and international service in Mexico).

Russell Grigsby vs. ProTrader Group Monagement, L.L.C., et ol.; American Arbitration Association
(Cause No. 70-180-00648-02); deposition testimony March 7, 2003; arbitration hearing testimony
October 17 and November 3, 2003; testified in a fraud and shareholder oppression case as to the
fair value of a brokerage firm with specialization in day trading.
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Donald P. Willioms vs. Peter O. Hollidoy, lll, MD, and Open MRI of Decotur;Circuit Court of Morgan
County, Alabama (Case Number: CV-00-974); testified at trial March 4,2003: testified as to the value
of loan guarantees and the value of a business operating an MRI in a shareholder oppression
lawsuit.

Menord, lnc. v. Commissioner of lnternol Revenue; U.5, Tax CourU testified in trial February 27,2003;
testified as to the compensation of executives in comparable and guideline companies and the
proper valuation of incentive compensation benefits.

Richord Strauss, Sovereign Texos Homes, ltd., et ol.; vs. Wølloce Sanders & Compony, et al.; lgl stJudicial

District, Dallas County, Texas (Cause No. 02-2562:J); deposition testimony February 14 and 20,
2003; testified as to materiality, causation, and damages as a result of allegations of improper
accounting.

Poul Dzerq, Philip l. Gund and Stephen Marotta v. Zolfo Cooper, l.[.C.,' American Arbitration
Association (Arbitration no. 1 8Y180143301), Newark, New Jersey; hearing testimony February 1 1,

2003; testified as to measures of economic loss associated with claims brought by defendant.

ln re VISIONAMERICA, lNC. SECURITIES LITIGATION; United States District Court, Middle District of
Tennessee, Nashville Division (Master File No.3-00-0279); deposition testimony December 12,
2002; testified as to materiality, causation, inflation per share and damages as a result of
allegations of securities fraud involving accounting misstatements (violations of the Securities
Exchange Act of 1 934, Rule 1 0b-5).

ln re Notional Golf Properties, lnc. Shoreholder Litigation; (Mosseo lnvestment Pqrtners, Ltd,, Anne Marie
Rouleou, Thomos Feiman, IRA ond Robert Lewis, On Behalf of Themselves and All Others Similorly
Situated, vs. James M. Stanich, et al.; Superior Court of the State of California, County of Los Angeles
(Lead Case No. 8C26821 5); deposition testimony November 22, 2002; testified as to fairness and
problems with a fairness opinion involving a proposed acquisition of the public REIT, including
process, disclosure and allocations of proceeds problems.

Rolph R. Unsteod, Jr., On beholf of Himself and All Other Similorly Situated, v. lntellect Communicqtions,
lnc., et ol,; U.S. District Court for the Northern District of Texas, Dallas Division (No. 3:99-CV-2604-
M); deposition testimony October 31,2002; testified as to materiality, causation and damages in a
class action securities case.

Physiciøns Resource Group, lnc, ond EyeCorp, lnc., vs. Dr. David Meyer, et ql.;U.5. Bankruptcy Court,
Northern District of Texas, Dallas Division; deposition testimony October 22, 2002; trial testimony
February 7,2002; testified as to issues of solvency and reasonably equivalent damages as a result
of certain transactions between the defendants and the plaintiffs prior to bankruptcy.

Moximicer, L.L.C., vs. PepsiCo, /nc.; U.S. District Court for the Eastern District of Texas, Marshall
Division (No. 2-01-CV-132(tjw)); deposition testimony October 21,2002; trial testimony December
10,2002; testified as to damages arising from claims of commercial defamation and other causes.
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HALCYON INVESTMENTS lNC, f/k/o B.A.S.S., lnc., et al.; vs. B.A.S.S., LLC, f/k/o LIVEWELL ACQUISITION, LLC,

8.,4.S.S. (lP)., et o/.;444 Arbitration (File No. 30 E '181 00434 02); deposition testimony October 10,

2002; testified as to due diligence, disclosures and economic damages estimates involving an
agreement to sell a business between the parties (subject to confidentiality agreement).

Jerry Krim, et ol.;v. pcOrder.com, lnc., et al.; U.S. District Cou rt for the Western District of Texas, Austin
Division (Master File No. A:00-CA-776-SS); hearingtestimonySeptember 20,2002; testified in a class
certification hearing on the trading of shares and source of shares purchased by proposed lead
plaintiffs.

APA EXCELSIOR III 1.P., APA EXCELSIOR III OFFSHORE, L,P.,APA/FOSTIN PENNSYLVANIA VENTURE CAPITAL

FUND, CIN VENTURE NOMINEES LIMITED, STUART A. EPSTEIN and DAVID EPSTEIN, v. PREMIERE

TECHNOLOGIES, INC.,BOLAND T. JONES, PATRICK GJONES, GEORGE W. BAKER, SR., and RAYMOND H.

PIRTLE,JR;U.S. District Court for the Northern District of Georgia (CivilAction No. 1:99-CV-1377-JOF);

deposition testimony September 4,2002; testified as to the materiality of certain representations
and damages related to claims of securities fraud.

Microtune, L.P. v. Broodcom Corporotion; U.S. District Court for the Eastern District of Texas,
Sherman Division (CivilAction No.4:01-CV-023);deposition testimonyAugust 29,2002; testified as

to the reasonable royalty in a patent infringement case,

John F. Hovens, On Beholf of Himself and All Others Similarly Situoted, vs. James L. Pate, et dl.; ond
Howard Lqsker, On Beholf of Himself and All Others Similorly Situated, vs. Jomes L. Pqte, et al.;295th
Judicial District, Harris County, Texas (Cause No.2002-16085); deposition testimonyJuly 15,2002;
hearing testimonyJuly 18,2002; testified as to the materiality of certain information omitted from
a proxy to Pennzoil-Quaker State shareholders, issues with respect to the fairness opinion analysis
by Pennzoil's financial advisor, the determination of fairness and issues with respect to mergers
and acquisitions.

Lowrence D. Poliner, M.D. v. Texos Heolth Systems, et ol.; U.5. District Court, Northern District of Texas,
Dallas Division (Civil Action No. 3:00CV1007-P); deposition testimony May 20,2002; testified as to
certain anti-competitive issues involving a specialist medical practice.

ln re: Chartwell Health Core, lnc.; John H. Litzler, Chapter 7 Trustee, vs. Iruing D. Boyes, et ql.; U.S.

Bankruptcy Court, Northern District of Texas, Dallas Division (Case No. 398-38546-5AF-7);
deposition testimonyApril 25, 2002; testified as to solvency and economic losses of a nursing home
operator.

Leonord Sauls, Jr., v. The Estate of Williom Lee Hatch,lr., Deceosed, et ol.; ln the Probate Court Number
One, Travis County, Texas (Cause No. 75278-A); deposition testimony March 22,2QQ2; testified as

to the measurement of lost future earning capacity, case settled before issuance of deposition
transcript.

Leland Stenovich, et al., vs. Spencer F. Eccles, et ol.;ThirdJudicial District Court, Salt Lake County, State
of Utah (Class Action, Case No. 000907870); deposition testimony February 5 and 6, 2002; testified
as to standards of practice, fairness and adequacy of consideration in a class action lawsuit relating
to the acquisition of First Security Corporation by Wells Fargo.
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ln re Computer Associates Closs Action Securities Litigotion; U.S. District Court for the Eastern District
of New York (Master File No. 98-CV-4839); deposition testimonyJa nuary 23 and 24,2002; testified
as to materiality, causation and damages in a securities fraud lawsuit.

Pamela Grohom Reeves vs, VlJ, Inc. d/b/a Notional Ut¡lities Co./NIJCO ond Greer tndustries, tnc.; lJ.S.
District Court for the Northern District of Texas-Fort Worth Division (Case No. 400=CV-1 671- BE);

trial testimony January 9, 2002; testified as to market wages, current job market and likelihood of
employment for an individual alleged to have been wrongfully terminated.

Potricio E. Vincent and Jømes R. Vincent v. Bank of America Texos, N.A..; ln the 68th Judicial District
Court, Dallas County, Texas (Cause No. DV99-00745); testimony in hearing in December 2OOO and
trial testimony December 18, 2001; testified as to the proper calculation of interest on a home
mortgage and common standards and practices for calculating mortgage interest.

Joon C. Howard ond Charles A. Anderson, on beholf of themselves and oll others similorly situqted vs.

Everex Systems, Inc,, ond Steven L.W. Hui, et al,; U.S. District Court for the Northern District of
California (Case No. C923742 CAL); deposition testimony November 19 and 20 and December 17,
2001;testified as to materiality, causation and damages in a securities fraud lawsuit.

Reinsuronce lnternational Seruices Company, L.L.C,v. Lombert Fenchurch Group Limited, ef o/.,'ln the
98th Judicial District Court, Travis County Texas (Civil Action No. 99-00745); deposition testimony
September 20, 2001; testified as to lost profits and lost business value experienced by a
reinsurance broker relating to allegations of misrepresentations and breach of duty.

Robert Alpert, James Ventures, 1.P,, Markus lnvestments, lnc. ond Jomes lnvestments, lnc. vs. lnnovative
Volve Technologies, lnc., et ol,; U.S. District Court for the Southern District of Texas, Houston Division
(Civil Action No. H-01-076); deposition testimony September 19,2001;testified as to materiality,
causation and damages in a securities fraud lawsuit.

Premier Lifestyles lnternationol Corporation vs, Electronic Clearing House, tnc.; XpresscheX, lnc., et al..;
Superior Court for the State of California, County of Los Angeles (Case No. 8C230691); deposition
testimony September 17 and 27, 2001; trial testimony November 27 and 28, 2001; testified as to
lost business opportunities and damages arising from various causes of action.

ln re Phycor Corporation Securities Litigotion; U.S. District Court for the Middle District of Tennessee,
Nashville Division (Civil Action No. 3-98-0834); deposition testimony August 9 and November
6,2001; testified as to materiality, causation and damages in a securities class action lawsuit.

Ben Higbee ond Bridgestone Heqlthcore Manogement, lnc., vs. Bridgestone Heqlthcqre Management, lnc.,
ond David E. Sones;l0lstJudicial District, Dallas County, Texas (Cause No.00-7365-3); deposition
testimony June 21,2001; testified as to preliminary findings as to fairness of certain transactions
involving a workers' compensation and rehabilitation business.

Auto Wax Co., lnc. v. MarkV Products, lnc.;U.5. District Court for the Northern District of Texas, Dallas
Division (Civil Action No. 3-99 CV 0982-T); deposition testimony April 25, 2001; trial testimonyJune
29, 2001; testified as to the reasonable royalty and lost profits in a patent infringement and
trademark infringement case.
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City of Dallas, Car Wash Appendix B

le Name

03-20-1 9-B_Minutes.pdf
031 application materials.pdf
031 application materialsx.pdf
201 9_05_1 0-J imsCarWash-DiscResponseAnd Exhibits.pdf
BDAI 89-031 action letter with attachment-03251 9.pdf
compliance case hearing procedure outline,pdf
Dallas City Code-BOA & Nonconforming Uses.docx
DCAD Records - 27Q2 MLK Blvd_.pdf
documentary evidence,pdf
Ltr Norred 031 1 1 9.pdf
nonconforming uses and structures.pdf
Photos from Application Docs.pdf
PowerPoint 032019.pdf
Signed subpoena duces tecum BDAl 89-031,pdf
(1) South Dallas Car Wash on MLK.pdf
(1 1) 6 Reasons To own your own Self-Serve Car Wash _ Linkedln.pdf
1 01 95-Article Text-37 524-1 -1 0-201 80726.pdf
1750_Flier.pdf
263669_general_plannin&guidelines_multi-bay_car_wash.pdf
2102Martin Luther KingJr Blvd - Google Maps,pdf
4 shot, 1 killed at car wash on Martin Luther KingJr. Boulevard in South Dallas, police say _ wfaa.com.pdf
lnvestment proforma 1.pdf
lnvestment proforma 2.pdf
811192 Car Washes RMAU Database.xlsx
81 1 194 Car Wash - Auto Detailing in the US lndustry Report.pdf
B FA_DWU-Com mercia lWaterRateStructu r e _1 2021 3.pdf
Breaking lnto the Car-Wash Business _ lnside Self-Storage.pdf
Brown, C. (2000) Water Conservation in the Professional Car Wash lndustry.pdf
Buying A Car Wash- How Much Money Can I Make From a Self Serve Car Wash_ Car Wash Experts Weigh ln _ BizBen.con
Buying A Car Wash- How Much Money Can I Make From a Self Serve Car Wash_ Car Wash Experts Weigh ln _ BizBen,con
Calculating Cash Flow for Your Car Wash Business _ Pit Crew.pdf
Car Wash Business Plan - 7.0 Financial Plan-Soapy Rides.pdf
Car Wash Franchise (WHAT'S THE BEST CAR WASH FRANCHISE_).pdf

Car Wash Owner Fights City Leaders to K...pdf
Car Wash Self-service Business Plan Sample - Financial Plan _ Bplans.pdf
car-wash-business-plan-sample-free-download,pdf
Commercial Account Details-2702 Martin Luther KingJr-2,pdf
Com mercial Account Details-2702 Martin Luther King Jr-3.pdf
Com mercial Account Details-2702 Martin Luther King Jr..pdf
Common IRS Audit Areas For A Car Wash Business _ FASI Blogs.pdf
CW_3_Self-ServeModel (1 ).pdf
CW_3_Self-ServeM odel (2). pdf
CW_3_Self-Serve M odel. pdf
Demolition Cost Calculator - Demolition Estimates _ Demolition services-1 story factory.pdf
Demolition Cost Calculator - Demolition Estimates _ Demolition services-Warehouse.pdf
Demolition Costs & Prices - ProMatcher Cost Report.pdf
Ever¡hing You Need to Know About Starting A Car Wash From Your Chemical Experts.pdf
exhibit_99-2-Clean Freak.pdf
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City of Dallas, Car Wash Appendix B

File Name

Financial Statements-Hot Suds.xls
Fin ish-Line-2nd-Qtr.-201 7.pdf
Flyer-Clea rwater-Ca r-Wa sh. pdf
Feasibility of Car Wash.pdf
gpfm-4-water-and-wastewater-retail-cost-of-service-rate-study_com bined_02051 8 (1 ).pdf
gpfm-4-water-a nd-wastewater-reta il-cost-of-service-rate-study-combined_02051 Lpdf
Harvey Miller - Car Wash Consultants.pdf
How Much Money Does a Hand Car Wash Owner Make a year_ _ Bizfluent.pdf
How to Open a Car Wash Business_ 14 Steps (with pictures).pdf
howtova lueaca rwash (1 ).pdf
howtovalueacarwash.pdf
ICA-PRESENTATION-WPMA-201 1 .pdf
ln historic South Dallas neighborhood, residents are tired of being terrorized by a car wash _ Commentary _ Dallas New:
income-statement-projection.xls
lndustry Statistics Portal_ NAlCS.pdf
lnvest planning guide.pdf
IRS-CashlnstensiveBusinessesAuditTechniquesGuide-Chapterll CarWash-cashchapterll]11A31 .pdf
Jim's Car Wash is a stain on Dallas, an,,,pdf
Missoula car wash owners and their accountant charged with tax fraud _ Crime & Courts _ missoulian.com.pdf
No. 1 place you'd never go unarmed...this carwash - TexasCHLforum.pdf
p946 - How to depreciate property.pdf
Passive lncome With a Car Wash - Cash Cow or Money pit_.pdf

Passive lncome With a Car Wash - Cash Cow or Money pit_x.pdf

PCD_ReportDownload_Final (1 ),pdf
PCD_ReportDownload_Final (2).pdf
PCD_ReportDownload_Final.pdf
Profo rma-cash-Flow-Ana lys is-fo r-ca r-wash_to_be_pu rchased_or_Refi na nced.xls
Purchasing a self-serve car wash.pdf
Q&A_ Can a Car Wash Be a Profitable Extra Service_ _ American Coin-Op.pdf
Self Serve Car Wash Equipment, Parts and Accessories - Kleen-Rite Corp_.pdf
Self-Serve Car Wash - Starting and lnvestment lnformation.pdf
Self_Service_Su rvey_20 1 4. pdf
Steal ltl City Hall Goes After Car Wash Guy Again.pdf
Talkcarwash- Discussions - self serve car wash - average income per self serve bay.pdf
The Car Wash Business Profit You Should Expect - Nulook Car Care lnc_.pdf
The Car Wash Business _ The Fastlane Entrepreneur Forum-2.pdf
The Car Wash Business _ The Fastlane Entrepreneur Forum.pdf
The new self-service carwash model _ Professional Carwashing & Detailing.pdf
There Are Thugs at jim's Car Wash in South Dallas.They Work for the City.pdf
Water Conservation - Southwest Carwash Association.pdf
water-use-in-the-professiona l-ca r-wash-industry.pdf
What's The Average Cost to Build a Car Wash_ _ DetailXperts Franchise.pdf
Special Warranty Deed and Bill of Sale-1 994
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Dallas Central
Appralsal District

N otific atio n S e nt Viø Emøíl : n r i n e h a r(db I t I u x¡. n e t

Ì|v4ay 29,2019

Ms. Natasha Rinehart, Paralegal
Brown & Hofmeister LLP
740 East Campbell Road, Ste. 800
Richardson TX 75081

Documents made avøiløblefor píck up ìn DCAD Customer Servíce Depafiment 05-29-19

oR#2019-0s-27
RE: INFORMATION UNDER THE PUBLIC INFORMATION ACT
ACCOUNT #: C 00000147493000000, 2702 MARTIN LUTHER KING JR BLVD

Dear Ms. Rinehart:

The Dallas Central Appraisal District (DCAD) received your attached facsimile request for
information under the Public Information Act ín the Ofüce of Administration on May 16, 2019, for
processing.

You requested the following documents:r¡ÊcG¡rrry' Acct,* : oæool+lqnSoooooo
Propcrtylddru$rnüorAccouorx*ru.r(r), J'IOZ fflÂßflñ Ltf.fl{Íy' KlÚ L\¿Þ.

Apprrbrl Yorr (r) Srbþt to Your tlct¡ucrt: lqqq *hnu Ao L
Ihl¡llod lt*cil l,m of thc RtDordr (ltt'

The documents responsive to yolrÌ request have been completed and are enclosed. Please fïnd
attached the ltemízed List of Charges for the production of these documents.

If you need any further information, please advise.

m*ø
Director of Administration

Admlnl¡tratíve Office

a o^ ç

Enclosure(s)

1ôlô ll¡fl¡ êla¡n¡¡a E¡¡a¡ran¡ ñ¡ll¡¡ T¡-¡¡ t¡1¡t Âaô¡ rl,l¡l êta ñß1ll

CITY 5353 - 212



Public Information Request
Natasha Rinehart (BHLaw)
May 829,2019 (rcvd 05-16-19)
oR#2019-0s-27
Itemlzed Llst of Charges

ITEMIZED LIST OF CHARGES:

Itemized List of Charges:
Description Qty x Price Total
Standard Copy 32 x $.10 $3.20
Postage $--pick up--
TOTAL COST: $3.20*
*Please find enclosed the documents responsive to your request and remit payment after
receipt by check or money order made out to:

Dall¡s Central Appralsal District
Open Records

2949 N. Stemmons Fwy
Dallas, Toxa¡ 75247

Admlnl¡tratlve Offlce
2949 North Stemmons Freeway, Dallar, Texas 75247.6195 (214) ffif.0520

CITY 5363 - 213



06/Lêl20Lg rsu tdt¡8 rà"Y 2l{ 74? 6tlt Brol{tr t Hofnâlttêr,LÍJD @0 0l/0 0I

pIFÀ.lElßns:
Requeatorto Nsrne¡

Dnll¡u Ccntrul Appnricul Dfutricf

Ilcquast filr Informrthn uuder'l'exos I'ubllc Infonn¡tiou Act

¡l+rrnsnn Rrr{sH*ßr
Malllng 4A ¿. C/'l/nlgtlJ- ßÞ., st¿m

lø. hcl
'lå0 I

.6 r4
NOTEr All ffionuaüon th¡t you ¡n¡bult wlÍl n pul$c lnhrnmthil rcquÈS ¡s s{b¡sct to pulrll* dlrclosurc rc illorr,$rl
ffi.hf Ulo te¡rrs Þubh: lnfu¡rmtio¡ Att.
Do*crlbo l¡ dsren ùc hformltlon yûu ßre rpqu+rtlr¡g Ph*ro luchdo cnough dorcllpüon of thc tnformttlon
you firt rx¡ugtlag ru lhrttho grwrnlng body may rccurnoþ ldlrtrify snd tocilgfhof,s thnrr nquortod. If your
faquËt otnnut l¡c rlotormimd, lt wlll hs rcûmod t0 yort for cl¡rfhsüon. A{t¡clr e soptntc chcot to fhl¡ form lfmcå¡r,,ry. Ac^st.* : ooaoQl,+1î?.ïaaoaØ
proporryArtd¡scmd/or¡ccountNumbcau¡t J'IOZ fiktßfril LfF{Í4 Klrl6 J¡t. BL\Þ .

IL'muil

Apprrlsrl Ycür (s) SubjÇctto Your q I
of tbcRasords

I,rlr¡te¡ pagç l'rar of cuàrßû

I wirh to pick dcrcurnçnts up tf I whh clooumor[s to bs mnitxl ro addnss lisrscl

f] I wirh to inepact dr¡cu¡ncnfi. Yor¡ wlll bo norlfiod to secup a ¡nutuf,! dritê ûnd thne for lru@ion at ülo IX,AI).
t lrRnBpOT{FTt/n DOCLÍMEhIT3 tryIIÅ NOT BE F^XÊD OR f,Ivl/il¡.ËÞ¡.*

$ubmil this form by mril, emnil, fiu, or hr pemon to:
Publlc In f<rrmutkrn OllicËr

lfinlllngi.ddrcr: DallæCbntralApp*i$fllt)ï$U¡sl
2949N, Stomnrcns
Fæoway t)alhs,
îertss7524?

Rehrn in pcnun: to*rc ubove acldrusg Ctutorna Scrvicc Dlvisfon
S-mall opguscotds@dcad,ors Iter 214-63¡t-2518

Shndard ôh pagg, 8.5 x I I
OvorSü pg¡

$0,10þs
$0.10/nu+ $1S/hr Lñor+ 20% Ovelhe{d

c¡) ,1.00/o¿r

lltgnunrning $28.50/lu + 20% Ovcrhcnd
Postago Ac.ttr¡l(Jhargof

REQUngIOR'g út1

CITY 5373 - 214



Records,Open DCAD

From:
Sent:
To:
Subject:
Attachments:

Follow Up Flag:
Flag Status:

ADM -C454e-230@dcad.o rg
Thursday, May 16,2019 2:53 PM

Admin Fax Receive

OR#2019-05-27 Rinehart (BHLaw) FWD:[]:FAX image froml214747 61111

RADM-C454e-1 905 1 61 45204.pdf

Follow up
Flagged

1
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PROPOSED MOTION ON
BDA189-031

ForJune 19,2019

Mr. Chairman)

I move that the City's Application for setting a compliance date in this matter
be granted, that this nonconforming use be terminated, and that the compliance date
for Jim's Car Wash, located at 2702 Martin Luther King Jr. Boulevard, be set for:
Close of Business on Wednesday, June 19, 2019, because the owner's actual
investment in this nonconforming use, before the time that this use became

on December 12, 2012, has been fully recouped, in light of the
evidence presented and considering the factors listed in Section 5IA-4.70a(a)(1)(D)
of the Dallas City Code, because the evidence shows that [støte one or more of the

þllowingJ:

(aa) The owner's capital investment in structures, fixed equipment, and other
assets (excluding inventory and other assets thal may be feasibly transferred to
another site) on the property before the time the use became nonconforming has been

recouped by the owner.

(bb) Any costs that are directly attributable to the establishment of a

compliance date, including demolition expenses, relocation expenses, termination of
leases, and discharge of mortgages, have been suffìciently recouped for this
compliance date.

(cc) Any return on investment since inception of the use, including net

income and depreciation, has sufficiently allowed the owner to recoup his
investment.

(dd) The anticipated annual recovery of investment, including net income and

depreciation, is sufficiently realized using this compliance date.

A sufficient amortizarion period, therefore, has already occurred for this
nonconforming use.
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02/13/2019 

 Notification List of Property Owners 

 BDA189-031 

 24  Property Owners Notified 
 

 Label # Address Owner 

 1 2702 MARTIN LUTHER KING JR BLVD DAVENPORT FREDDY 

 2 2707 MARTIN LUTHER KING JR BLVD BYRD INVESTMENT PROPERTIES LLC 

 3 2727 MARTIN LUTHER KING JR BLVD DALLAS BLACK CHAMBER 

 4 2714 MARTIN LUTHER KING JR BLVD DALLAS SKYFALL LLC SERIES 

 5 2716 MARTIN LUTHER KING JR BLVD JEANETTE INV II LTD 

 6 2720 MARTIN LUTHER KING JR BLVD RUDBERG JOYCE A & 

 7 2728 MARTIN LUTHER KING JR BLVD JEANETTE INV IV LTD 

 8 2703 PEABODY AVE CONTAIN YOUR GREEN HOME LLC 

 9 3016 MYRTLE ST HUNTER KEVIN 

 10 2709 PEABODY AVE CROSSTIMBERS CAPITAL INC 

 11 2715 PEABODY AVE MOORE KATHRYN L MCELWEE 

 12 2717 PEABODY AVE ALVARADOHERNANDEZ SANDRA S 

 13 2725 PEABODY AVE JARVIS FAMILY INVESTMENTS LLC 

 14 2727 PEABODY AVE CHURCH LORD JESUS CHRIST 

 15 2733 PEABODY AVE CHURCH OF THE LORD JESUS 

 16 2627 MARTIN LUTHER KING JR BLVD COVERALL MANAGEMENT & ASSOCIATES INC 

 17 2629 MARTIN LUTHER KING JR BLVD PAMPERING PALACE SALON & SPA CO 

 18 2633 MARTIN LUTHER KING JR BLVD GAINES GENE 

 19 2622 MARTIN LUTHER KING JR BLVD WALKER ANGELA BEDFORD 

 20 3011 MYRTLE ST JOHNSON JOE W 

 21 2623 PEABODY AVE JONES TERRACE & JANICE Y 

 22 2633 PEABODY AVE BARRY GLENN 

 23 3015 MYRTLE ST BRYANY JANET M 

 24 2717 MARTIN LUTHER KING JR BLVD CAMPBELL ELAINE 
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BOARD OF ADJUSTMENT WEDNESDAY, JUNE 19, 2019 
CITY OF DALLAS, TEXAS 

 
FILE NUMBER:    BDA189-055(SL) 
 
BUILDING OFFICIAL’S REPORT: Application of Michael Farah to appeal the decision 
of the administrative official at 1906 Greenville Avenue. This property is more fully 
described as Lot 3 & 4, Block 1907, and is zoned PD 842, which requires that the 
Building Official shall revoke a certificate of occupancy if the use or occupancy 
authorized by the certificate of occupancy has been discontinued for six months or 
more, per Paragraph (7) 306.13, Revocation of Certificate of Occupancy, of Chapter 52, 
Administrative Procedures for the Construction Codes, of the Dallas City Code. 
 

LOCATION: 1906 Greenville Avenue 
         
APPLICANT:  Michael Farah 
 
REQUEST:  
 
A request is made to appeal the decision of the administrative official, more specifically, 
the Assistant Building Official’s February 28, 2019 revocation of Certificate of 
Occupancy No. 1704261114 for a commercial amusement (inside) use at 1906 
Greenville Avenue. 
 
STANDARD FOR APPEAL FROM DECISION OF AN ADMINISTRATIVE OFFICIAL:   
 
Dallas Development Code Sections 51A-3.102(d)(1) and 51A-4.703(a)(2) state that any 
aggrieved person may appeal a decision of an administrative official when that decision 
concerns issues within the jurisdiction of the Board of Adjustment.  
 
The Board of Adjustment may hear and decide an appeal that alleges error in a decision 
made by an administrative official. Tex. Local Gov’t Code Section 211.009(a)(1).   
 
Administrative official means that person within a city department having the final 
decision-making authority within the department relative to the zoning enforcement 
issue.  Dallas Development Code Section 51A-4.703(a)(2). 
 
BACKGROUND INFORMATION: 
 
Zoning:      
 

Site: PD 842, MD-1 (Planned Development, Modified Delta Overlay) 
North: PD 842, MD-1 (Planned Development, Modified Delta Overlay) 
South: PD 842, MD-1 (Planned Development, Modified Delta Overlay) 
East: PD 842, MD-1 (Planned Development, Modified Delta Overlay) 
West: PD 842, MD-1 (Planned Development, Modified Delta Overlay) 
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Land Use:  
 
The subject site is developed with a vacant commercial structure. The areas to the 
north, south, and west are developed with commercial/retail uses; and the area to the 
east is developed with residential uses. 
 
 
Zoning/BDA History:   
 
1.   Z189-167, Property at 1906 

Greenville Avenue (the subject site) 
 

A request for a Specific Use Permit (SUP) for 
late hours establishment in conjunction with a 
restaurant without drive-in or drive-through 
service use has been filed but has not been 
scheduled for a City Plan Commission 
hearing. 

  
GENERAL FACTS/STAFF ANALYSIS: 
 

• The board shall have all the powers of the administrative official on the action 
appealed. The board may in whole or in part affirm, reverse, or amend the decision 
of the official. 

 
Timeline:   
 
March 14, 2019:  The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report.  

 
April 8, 2019:  The Board of Adjustment Secretary randomly assigned this case to 

Board of Adjustment Panel B.  
 
April 8, 2019:  The Board Administrator emailed the applicant’s representative the 

following information:  
• an attachment that provided the appeal date and panel that will 

consider the appeal; the May 1st deadline to submit additional 
evidence for staff to factor into their analysis (with a notation 
that staff does not form a recommendation on this type of 
appeal); and the May 10th deadline to submit additional 
evidence to be incorporated into the Board’s docket materials;  

• the outline of procedure for appeals from decisions of the 
building official to the board of adjustment; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to “documentary evidence.”  
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May 7, 2019: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the May public 
hearings. Review team members in attendance included the 
Sustainable Development and Construction Assistant Director, the 
Building Official, the Board of Adjustment Chief Planner/Board 
Administrator, the Building Inspection Chief Planner, the 
Sustainable Development and Construction Senior Engineer, the 
Chief Arborist, the Sustainable Development and Construction 
Department Board of Adjustment Senior Planner, and the Assistant 
City Attorney to the Board. 

 
No review comment sheets were submitted in conjunction with this 
appeal. 

 
May 22, 2019: Staff informed the Board of Adjustment at the May 22nd 

briefing/hearing that they could not consider this appeal given an 
error with the news advertisement and notice sent to property 
owners, and that this appeal would be re-advertised and re-noticed 
for the Board of Adjustment Panel B June 19th hearing. 

 
May 29, 2019:  The Board Administrator emailed the applicant’s representative the 

following information:  
• an attachment that provided the appeal date and panel that will 

consider the appeal; the May 29th deadline to submit additional 
evidence for staff to factor into their analysis (with a notation 
that staff does not form a recommendation on this type of 
appeal); and the June 7th deadline to submit additional evidence 
to be incorporated into the Board’s docket materials;  

• the outline of procedure for appeals from decisions of the 
building official to the board of adjustment; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to “documentary evidence.”  

 
May 31, 2019:  The assistant city attorney assisting the administrative official 

submitted documentation on this appeal to the Board Administrator 
(see Attachment A). 

 
June 4, 2019: The Board of Adjustment staff review team meeting was held 

regarding this request and the others scheduled for the June public 
hearings. Review team members in attendance included: the 
Sustainable Development and Construction Assistant Director, the 
Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Sustainable Development and Construction Department 
Conservation District Chief Planner, the Building Inspection Senior 
Plans Examiner/Development Code Specialist, and the Assistant 
City Attorney to the Board. 
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No review comment sheets were submitted in conjunction with this 
application. 
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04/11/2019 

Notification List of Property Owners 

BDA189-055 

49  Property Owners Notified 

Label # Address Owner 

1 1904 GREENVILLE AVE GREENVILLE PARKS LP 

2 1908 GREENVILLE AVE GREENVILLE PARKS LP 

3 1802 GREENVILLE AVE 1800 GREENVILLE PARTNERS LLC 

4 1900 GREENVILLE AVE TRUST REAL ESTATE 

5 1910 GREENVILLE AVE MORENO RICHARD 

6 1912 GREENVILLE AVE CAMPBELL OLIVER 

7 1914 GREENVILLE AVE LOWGREEN PS LTD 

8 1916 HOPE ST 1916 HOPE LLC 

9 5712 ORAM ST LOWGREEN PS 

10 5710 ORAM ST SOURIS GEORGIA REVOCABLE TRUST 

11 1903 GREENVILLE AVE LOWGREEN PS 

12 1919 HOPE WAY NGUYEN NGOC DIEP 

13 1922 HOPE WAY ELGUEA CARLOS & 

14 1917 HOPE WAY MCFALL JAMES 

15 1920 HOPE WAY ISAACSON CHRISTOPHER M 

16 1918 HOPE WAY MARCH SEAN 

17 1915 HOPE WAY ALARCON WALDO & YAZMIN R 

18 1913 HOPE WAY HERNDON LINDSEY 

19 1916 HOPE WAY OTOOLE TIMOTHY 

20 1911 HOPE WAY NIEHUUS MICHAEL 

21 1912 HOPE WAY SHUCH MATTHEW T & 

22 1910 HOPE WAY DANISH DAVID 

23 1909 HOPE WAY JOHNSON RONALD L 

24 1908 HOPE WAY GANDHI ANUPAMA K 

25 1907 HOPE WAY WEINER ERIC DAVID 

26 1906 HOPE WAY ABOUJAOUDE DORY 
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04/11/2019 

 

 Label # Address Owner 

 27 5715 LA VISTA DR CATHCART DAVID 

 28 5713 LA VISTA DR JACOBSON TYLER B & 

 29 5711 LA VISTA DR WHITE JULIUS 

 30 5709 LA VISTA DR SHANE MARIO M & RACHELLE 

 31 1827 GREENVILLE AVE LOWGREEN PS 

 32 1811 GREENVILLE AVE EGW GREENVILLE INVESTMENTS LP 

 33 1811 GREENVILLE AVE GREENWAY GREENVILLE LP 

 34 1910 HOPE ST MOJICA EDWARD 

 35 1910 HOPE ST KEELING THOMAS 

 36 1910 HOPE ST CALVERT DAVID 

 37 1910 HOPE ST KUPERMAN YELENA 

 38 1910 HOPE ST CROUCH EDIE D 

 39 1910 HOPE ST HANLON WILLIAM R & 

 40 1910 HOPE ST BEAHM CYNTHIA DIANE 

 41 1910 HOPE ST RADIGAN MEGAN M 

 42 1910 HOPE ST UTKOV GARY S & CAROL C 

 43 1910 HOPE ST KOBAYASHI AARON S & 

 44 1910 HOPE ST MERZ RYAN E 

 45 1910 HOPE ST HOPE STREET RENTAL COMPANY LLC 

 46 1910 HOPE ST ANKERSEN KRISTEN A 

 47 1910 HOPE ST DROUILLARD SUZETTE M 

 48 1910 HOPE ST VITALE JOSEPH K & ANNE 

 49 1910 HOPE ST BREWSTER LLOYD R & DANA L 
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BOARD OF ADJUSTMENT WEDNESDAY, JUNE 19, 2019 
CITY OF DALLAS, TEXAS 

 
FILE NUMBER:    BDA189-072(SL) 
 
BUILDING OFFICIAL’S REPORT:   Application of Bart Reeder for a special exception 
to the fence standards regulations at 4622 Belmont Avenue. This property is more fully 
described as Lot 10B, Block E/2002, and is zoned MF-2(A), which limits the height of a 
fence in the front yard to 4 feet. The applicant proposes to construct and/or maintain an 
8 foot high fence in a required front yard, which will require a 4 foot special exception to 
the fence standards regulations.  
 
LOCATION:   4622 Belmont Avenue 
           
APPLICANT:  Bart Reeder 
      
REQUEST: 
 
A request for a special exception to the fence standards regulations related to height of 
4’ is made to maintain an 8’ high solid wood fence in one of the site’s two required front 
yards (Weldon Street) on a site developed with a single family home.  
 
(Note that this application is similar to two others filed by the same applicant on 
properties adjacent to this site and scheduled to be heard by Board of Adjustment Panel 
B on June 19, 2019: BDA189-073 and 074). 
 
STANDARD FOR A SPECIAL EXCEPTION TO FENCE STANDARDS 
REGULATIONS:  
 
Section 51A-4.602 of the Dallas Development Code states that the board may grant a 
special exception to the fence standards regulations when, in the opinion of the board, 
the special exception will not adversely affect neighboring property. 
 
STAFF RECOMMENDATION:  
 
No staff recommendation is made on this or any request for a special exception to the 
fence standards since the basis for this type of appeal is when in the opinion of the 
board, the special exception will not adversely affect neighboring property. 
 
BACKGROUND INFORMATION: 
 
Zoning:      
 

Site: MF-2(A) (Multifamily residential) 
North: MF-2(A) (Multifamily residential) 
South: MF-2(A) (Multifamily residential) 
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East: MF-2(A) (Multifamily residential) 
West: MF-2(A) (Multifamily residential) 
 

Land Use:  
 
The subject site is developed with a single family home.  The areas to the north, south, 
east, and west are developed with single family uses.  
 
Zoning/BDA History:   
 
1.  BDA189-073, Property at 4626 

Belmont Avenue (the property 
one lot east of the subject site) 

 

On June 19 19, 2019, the Board of 
Adjustment Panel B will consider a special 
exception to the fence standards regulations 
of 4’ made to maintain an 8’ high solid wood 
fence in one of the site’s two required front 
yards (Weldon Street) on a site developed 
with a single family home.  

  
2.  BDA189-074, Property at 4625 

Weldon Street (the property two 
lots east of the subject site) 

 

On June 19 19, 2019, the Board of 
Adjustment Panel B will consider a special 
exception to the fence standards regulations 
of 4’ made to maintain an 8’ high solid wood 
fence in one of the site’s two required front 
yards (Weldon Street) on a site developed 
with a single family home.  
 

  
GENERAL FACTS/STAFF ANALYSIS: 
 

• This request for a special exception to the fence standards regulations related to 
height of 4’ focuses on maintaining an 8’ high solid wood fence in one of the site’s 
two required front yards (Weldon Street) on a site developed with a single family 
home. 

• The site is zoned MF-2(A) which requires a 15’ front yard setback. 

• The site has two front yard setbacks because the lot runs from one street to another 
– Belmont Avenue on the west and Wedlon Street on the east. The site has double 
frontage, and a required front yard must be provided on both streets.  

• The Dallas Development Code states that in all residential districts except 
multifamily districts, a fence may not exceed 4’ above grade when located in the 
required front yard. 

• The Dallas Development Code states that in multifamily districts, a fence located in 
the required front yard may be built to a maximum height of six feet above grade if 
all conditions in the following subparagraphs are met: 
(A) No lot in the blockface may be zoned as a single family or duplex district. 
(B) No gates for vehicular traffic may be located less than 20 feet from the back of 

the street curb. 
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(C) No fence panel having less than 50 percent open surface area may be located 
less than five feet from the front lot line. 

• The submitted site plan and elevation represents that an 8’ high solid wood fence is 
located on the site’s Weldon Street front lot line hence the request for a 4’ exception 
to maintain the 8’ high fence as opposed to a 2’ exception to maintain the 8’ high 
fence. 

• The following additional information was gleaned from the submitted site plan: 
− The proposal is represented as being approximately 50’ in length parallel to 

Weldon Street and 15’ perpendicular on either side of the site in this front yard 
setback. 

– The proposal is represented as being located on the front property line. (The 
distance between the fence and the pavement line cannot be determined since 
the site plan does not denote a pavement line). 

• The Sustainable Development and Construction Department Board of Adjustment 
Senior Planner conducted a field visit of the site and surrounding area and noted no 
other fences that appeared to be above 4’ in height in the area in a front yard 
setback. 

• As of June 7, 2019, no letters had been submitted in support of the request, and one 
letter had been submitted in opposition. 

• The applicant has the burden of proof in establishing that the special exception to 
the fence height regulations (whereby the exising fence that reaches 8’ in height) will 
not adversely affect neighboring property. 

• Granting this special exception of 4’ with a condition imposed that the applicant 
complies with the submitted site plan and elevation would require the 
proposal/existing fence exceeding 4’ in height to be maintained in the location and of 
the heights and materials as shown on these documents. 

 
Timeline:   
 
April 17, 2019:  The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report. 

 

May 13, 2019:  The Board of Adjustment Secretary randomly assigned this case to 
Board of Adjustment Panel B.  

  
May 14, 2019:  The Sustainable Development and Construction Department Senior 

Planner emailed the applicant the following information:  
• an attachment that provided the public hearing date and panel 

that will consider the application; the May 29th deadline to 
submit additional evidence for staff to factor into their analysis; 
and the June 7th deadline to submit additional evidence to be 
incorporated into the Board’s docket materials;  

• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to documentary evidence. 
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June 4, 2019: The Board of Adjustment staff review team meeting was held 

regarding this request and the others scheduled for the June public 
hearings. Review team members in attendance included: the 
Sustainable Development and Construction Assistant Director, the 
Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Sustainable Development and Construction Department 
Conservation District Chief Planner, the Building Inspection Senior 
Plans Examiner/Development Code Specialist, and the Assistant 
City Attorney to the Board. 

 
No review comment sheets were submitted in conjunction with this 
application. 
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05/15/2019 

Notification List of Property Owners 

BDA189-072 

32  Property Owners Notified 

Label # Address Owner 

1 4626 BELMONT AVE REEDER TED 

2 4605 BELMONT AVE CHAILLET BRIAN S 

3 4616 MANETT ST NEW MILLENNIAL LLC 

4 4620 MANETT ST SOTO SALVADOR M 

5 4626 MANETT ST LIM HOC KOUM & 

6 4630 MANETT ST FOLLETT KRISTIN 

7 4635 BELMONT AVE LIM HOURNG & 

8 4631 BELMONT AVE ROMERO ROBERT VINCENT 

9 4625 BELMONT AVE CONTRERAS PETRA 

10 4621 BELMONT AVE LIM HARRY & GOECHLANG K 

11 4617 BELMONT AVE MANZANARES PORFIRIA 

12 4611 BELMONT AVE SCIVALLY ROY JR 

13 4528 WELDON ST RODRIGUEZ ISABEL J 

14 4532 WELDON ST NAVA RAFAEL & CHRISTINA M 

15 4602 WELDON ST 4602 WELDON ST BUILDINGS LLC 

16 4606 WELDON ST LIM SAMMIE  & 

17 4610 WELDON ST LUCRUM ASSET HOLDINGS LLC 

18 4616 WELDON ST FLORESRAMOS ANNA MARIA 

19 4620 WELDON ST FUENTES ANGEL H & 

20 4624 WELDON ST MORRIS PAULINE 

21 4628 WELDON ST CORIA NEMORIA 

22 4602 BELMONT AVE ROJAS LUIS SAUCEDO 

23 4606 BELMONT AVE LATCHEM JACOB C & 

24 4535 WELDON ST TORRES JESUS & 

25 4527 WELDON ST ESTRADA  MARIA & 

26 4615 CAPITOL AVE HERNANDEZ JULIO & 
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 Label # Address Owner 

 27 4611 CAPITOL AVE PEREZ EMMANUEL 

 28 4607 CAPITOL AVE VALDEZ GREGORY 

 29 4603 CAPITOL AVE TAMEZ JAIME A & 

 30 4539 CAPITOL AVE OXNER CATHERINE 

 31 4614 BELMONT AVE HOLDEN TOM 

 32 4616 BELMONT AVE MOEN BRUCE L 
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BOARD OF ADJUSTMENT WEDNESDAY, JUNE 19, 2019 
CITY OF DALLAS, TEXAS 

 
FILE NUMBER:    BDA189-073(SL) 
 
BUILDING OFFICIAL’S REPORT:   Application of Bart Reeder for a special exception 
to the fence standards regulations at 4626 Belmont Avenue. This property is more fully 
described as Lot 10C, Block E/2002, and is zoned MF-2(A), which limits the height of a 
fence in the front yard to 4 feet. The applicant proposes to construct and/or maintain an 
8 foot high fence in a required front yard, which will require a 4 foot special exception to 
the fence standards regulations. 
 
LOCATION:   4626 Belmont Avenue 
           
APPLICANT:  Bart Reeder 
      
REQUEST: 
 
A request for a special exception to the fence standards regulations related to height of 
4’ is made to maintain an 8’ high solid wood fence in one of the site’s two required front 
yards (Weldon Street) on a site developed with a single family home.  
 
(Note that this application is similar to two others filed by the same applicant on 
properties adjacent to this site and scheduled to be heard by Board of Adjustment Panel 
B on June 19, 2019: BDA189-072 and 074). 
 
STANDARD FOR A SPECIAL EXCEPTION TO FENCE STANDARDS 
REGULATIONS:  
 
Section 51A-4.602 of the Dallas Development Code states that the board may grant a 
special exception to the fence standards regulations when, in the opinion of the board, 
the special exception will not adversely affect neighboring property. 
 
STAFF RECOMMENDATION:  
 
No staff recommendation is made on this or any request for a special exception to the 
fence standards since the basis for this type of appeal is when in the opinion of the 
board, the special exception will not adversely affect neighboring property. 
 
BACKGROUND INFORMATION: 
 
Zoning:      
 

Site: MF-2(A) (Multifamily residential) 
North: MF-2(A) (Multifamily residential) 
South: MF-2(A) (Multifamily residential) 
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East: MF-2(A) (Multifamily residential) 
West: MF-2(A) (Multifamily residential) 
 

Land Use:  
 
The subject site is developed with a single family home.  The areas to the north, south, 
east, and west are developed with single family uses.  
 
Zoning/BDA History:   
 
1.  BDA189-072, Property at 4622 

Belmont Avenue (the property to 
the west of the subject site) 

 

On June 19 19, 2019, the Board of 
Adjustment Panel B will consider a special 
exception to the fence standards regulations 
of 4’ made to maintain an 8’ high solid wood 
fence in one of the site’s two required front 
yards (Weldon Street) on a site developed 
with a single family home.  

  
2.  BDA189-074, Property at 4625 

Weldon Street (the property to 
the east of the subject site) 

 

On June 19 19, 2019, the Board of 
Adjustment Panel B will consider a special 
exception to the fence standards regulations 
of 4’ made to maintain an 8’ high solid wood 
fence in one of the site’s two required front 
yards (Weldon Street) on a site developed 
with a single family home.  
 

  
GENERAL FACTS/STAFF ANALYSIS: 
 

• This request for a special exception to the fence standards regulations related to 
height of 4’ focuses on maintaining an 8’ high solid wood fence in one of the site’s 
two required front yards (Weldon Street) on a site developed with a single family 
home. 

• The site is zoned MF-2(A) which requires a 15’ front yard setback. 

• The site has two front yard setbacks because the lot runs from one street to another 
– Belmont Avenue on the west and Wedlon Street on the east. The site has double 
frontage, and a required front yard must be provided on both streets.  

• The Dallas Development Code states that in all residential districts except 
multifamily districts, a fence may not exceed 4’ above grade when located in the 
required front yard. 

• The Dallas Development Code states that in multifamily districts, a fence located in 
the required front yard may be built to a maximum height of six feet above grade if 
all conditions in the following subparagraphs are met: 
(A) No lot in the blockface may be zoned as a single family or duplex district. 
(B) No gates for vehicular traffic may be located less than 20 feet from the back of 

the street curb. 
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(C) No fence panel having less than 50 percent open surface area may be located 
less than five feet from the front lot line. 

• The submitted site plan and elevation represents that an 8’ high solid wood fence is 
located on the site’s Weldon Street front lot line hence the request for a 4’ exception 
to maintain the 8’ high fence as opposed to a 2’ exception to maintain the 8’ high 
fence. 

• The following additional information was gleaned from the submitted site plan: 
− The proposal is represented as being approximately 38’ in length parallel to 

Weldon Street and 15’ perpendicular on either side of the site in this front yard 
setback. 

– The proposal is represented as being located on the front property line. (The 
distance between the fence and the pavement line cannot be determined since 
the site plan does not denote a pavement line). 

• The Sustainable Development and Construction Department Board of Adjustment 
Senior Planner conducted a field visit of the site and surrounding area and noted no 
other fences that appeared to be above 4’ in height in the area in a front yard 
setback. 

• As of June 7, 2019, no letters had been submitted in support of the request, and one 
letter had been submitted in opposition. 

• The applicant has the burden of proof in establishing that the special exception to 
the fence height regulations (whereby the exising fence that reaches 8’ in height) will 
not adversely affect neighboring property. 

• Granting this special exception of 4’ with a condition imposed that the applicant 
complies with the submitted site plan and elevation would require the 
proposal/existing fence exceeding 4’ in height to be maintained in the location and of 
the heights and materials as shown on these documents. 

 
Timeline:   
 
April 17, 2019:  The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report. 

 

May 13, 2019:  The Board of Adjustment Secretary randomly assigned this case to 
Board of Adjustment Panel B.  

  
May 14, 2019:  The Sustainable Development and Construction Department Senior 

Planner emailed the applicant the following information:  
• an attachment that provided the public hearing date and panel 

that will consider the application; the May 29th deadline to 
submit additional evidence for staff to factor into their analysis; 
and the June 7th deadline to submit additional evidence to be 
incorporated into the Board’s docket materials;  

• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to documentary evidence. 
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June 4, 2019: The Board of Adjustment staff review team meeting was held 

regarding this request and the others scheduled for the June public 
hearings. Review team members in attendance included: the 
Sustainable Development and Construction Assistant Director, the 
Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Sustainable Development and Construction Department 
Conservation District Chief Planner, the Building Inspection Senior 
Plans Examiner/Development Code Specialist, and the Assistant 
City Attorney to the Board. 

 
No review comment sheets were submitted in conjunction with this 
application. 
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05/15/2019 

Notification List of Property Owners 

BDA189-073 

31  Property Owners Notified 

Label # Address Owner 

1 4626 BELMONT AVE REEDER TED 

2 4605 BELMONT AVE CHAILLET BRIAN S 

3 4616 MANETT ST NEW MILLENNIAL LLC 

4 4620 MANETT ST SOTO SALVADOR M 

5 4626 MANETT ST LIM HOC KOUM & 

6 4630 MANETT ST FOLLETT KRISTIN 

7 4639 BELMONT AVE SZTAMENITS GABRIEL A 

8 4635 BELMONT AVE LIM HOURNG & 

9 4631 BELMONT AVE ROMERO ROBERT VINCENT 

10 4625 BELMONT AVE CONTRERAS PETRA 

11 4621 BELMONT AVE LIM HARRY & GOECHLANG K 

12 4617 BELMONT AVE MANZANARES PORFIRIA 

13 4611 BELMONT AVE SCIVALLY ROY JR 

14 4532 WELDON ST NAVA RAFAEL & CHRISTINA M 

15 4602 WELDON ST 4602 WELDON ST BUILDINGS LLC 

16 4606 WELDON ST LIM SAMMIE  & 

17 4610 WELDON ST LUCRUM ASSET HOLDINGS LLC 

18 4616 WELDON ST FLORESRAMOS ANNA MARIA 

19 4620 WELDON ST FUENTES ANGEL H & 

20 4624 WELDON ST MORRIS PAULINE 

21 4628 WELDON ST CORIA NEMORIA 

22 4632 WELDON ST BOLTEX HOLDINGS LTD 

23 4606 BELMONT AVE LATCHEM JACOB C & 

24 4535 WELDON ST TORRES JESUS & 

25 4527 WELDON ST ESTRADA  MARIA & 

26 4615 CAPITOL AVE HERNANDEZ JULIO & 
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 Label # Address Owner 

 27 4611 CAPITOL AVE PEREZ EMMANUEL 

 28 4607 CAPITOL AVE VALDEZ GREGORY 

 29 4603 CAPITOL AVE TAMEZ JAIME A & 

 30 4614 BELMONT AVE HOLDEN TOM 

 31 4616 BELMONT AVE MOEN BRUCE L 
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BOARD OF ADJUSTMENT WEDNESDAY, JUNE 19, 2019 
CITY OF DALLAS, TEXAS 

 
FILE NUMBER:    BDA189-074(SL) 
 
BUILDING OFFICIAL’S REPORT:   Application of Bart Reeder for a special exception 
to the fence standards regulations at 4625 Weldon Street. This property is more fully 
described as Lot 10D, Block E/2002, and is zoned MF-2(A), which limits the height of a 
fence in the front yard to 4 feet. The applicant proposes to construct and/or maintain an 
8 foot high fence in a required front yard, which will require a 4 foot special exception to 
the fence standards regulations. 
 
LOCATION:   4625 Weldon Street 
           
APPLICANT:  Bart Reeder 
      
REQUEST: 
 
A request for a special exception to the fence standards regulations related to height of 
4’ is made to maintain an 8’ high solid wood fence in one of the site’s two required front 
yards (Weldon Street) on a site developed with a single family home.  
 
(Note that this application is similar to two others filed by the same applicant on 
properties adjacent to this site and scheduled to be heard by Board of Adjustment Panel 
B on June 19, 2019: BDA189-072 and 073). 
 
STANDARD FOR A SPECIAL EXCEPTION TO FENCE STANDARDS 
REGULATIONS:  
 
Section 51A-4.602 of the Dallas Development Code states that the board may grant a 
special exception to the fence standards regulations when, in the opinion of the board, 
the special exception will not adversely affect neighboring property. 
 
STAFF RECOMMENDATION:  
 
No staff recommendation is made on this or any request for a special exception to the 
fence standards since the basis for this type of appeal is when in the opinion of the 
board, the special exception will not adversely affect neighboring property. 
 
BACKGROUND INFORMATION: 
 
Zoning:      
 

Site: MF-2(A) (Multifamily residential) 
North: MF-2(A) (Multifamily residential) 
South: MF-2(A) (Multifamily residential) 

7 - 1



East: MF-2(A) (Multifamily residential) 
West: MF-2(A) (Multifamily residential) 
 

Land Use:  
 
The subject site is developed with a single family home.  The areas to the north, south, 
east, and west are developed with single family uses.  
 
Zoning/BDA History:   
 
1.  BDA189-072, Property at 4622 

Belmont Avenue (two properties 
to the west of the subject site) 

 

On June 19 19, 2019, the Board of 
Adjustment Panel B will consider a special 
exception to the fence standards regulations 
of 4’ made to maintain an 8’ high solid wood 
fence in one of the site’s two required front 
yards (Weldon Street) on a site developed 
with a single family home.  

  
2.  BDA189-073, Property at 4626 

Belmont Avenue (the property to 
the west of the subject site) 

 

On June 19 19, 2019, the Board of 
Adjustment Panel B will consider a special 
exception to the fence standards regulations 
of 4’ made to maintain an 8’ high solid wood 
fence in one of the site’s two required front 
yards (Weldon Street) on a site developed 
with a single family home.  
 

  
GENERAL FACTS/STAFF ANALYSIS: 
 

• This request for a special exception to the fence standards regulations related to 
height of 4’ focuses on maintaining an 8’ high solid wood fence in one of the site’s 
two required front yards (Weldon Street) on a site developed with a single family 
home. 

• The site is zoned MF-2(A) which requires a 15’ front yard setback. 

• The site has two front yard setbacks because the lot runs from one street to another 
– Belmont Avenue on the west and Wedlon Street on the east. The site has double 
frontage, and a required front yard must be provided on both streets.  

• The Dallas Development Code states that in all residential districts except 
multifamily districts, a fence may not exceed 4’ above grade when located in the 
required front yard. 

• The Dallas Development Code states that in multifamily districts, a fence located in 
the required front yard may be built to a maximum height of six feet above grade if 
all conditions in the following subparagraphs are met: 
(A) No lot in the blockface may be zoned as a single family or duplex district. 
(B) No gates for vehicular traffic may be located less than 20 feet from the back of 

the street curb. 
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(C) No fence panel having less than 50 percent open surface area may be located 
less than five feet from the front lot line. 

• The submitted site plan and elevation represents that an 8’ high solid wood fence is 
located on the site’s Weldon Street front lot line hence the request for a 4’ exception 
to maintain the 8’ high fence as opposed to a 2’ exception to maintain the 8’ high 
fence. 

• The following additional information was gleaned from the submitted site plan: 
− The proposal is represented as being approximately 68’ in length parallel to 

Weldon Street and 15’ perpendicular on either side of the site in this front yard 
setback. 

– The proposal is represented as being located on the front property line. (The 
distance between the fence and the pavement line cannot be determined since 
the site plan does not denote a pavement line). 

• The Sustainable Development and Construction Department Board of Adjustment 
Senior Planner conducted a field visit of the site and surrounding area and noted no 
other fences that appeared to be above 4’ in height in the area in a front yard 
setback. 

• As of June 7, 2019, no letters had been submitted in support of the request, and one 
letter had been submitted in opposition. 

• The applicant has the burden of proof in establishing that the special exception to 
the fence height regulations (whereby the exising fence that reaches 8’ in height) will 
not adversely affect neighboring property. 

• Granting this special exception of 4’ with a condition imposed that the applicant 
complies with the submitted site plan and elevation would require the 
proposal/existing fence exceeding 4’ in height to be maintained in the location and of 
the heights and materials as shown on these documents. 

 
Timeline:   
 
April 17, 2019:  The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report. 

 

May 13, 2019:  The Board of Adjustment Secretary randomly assigned this case to 
Board of Adjustment Panel B.  

  
May 14, 2019:  The Sustainable Development and Construction Department Senior 

Planner emailed the applicant the following information:  
• an attachment that provided the public hearing date and panel 

that will consider the application; the May 29th deadline to 
submit additional evidence for staff to factor into their analysis; 
and the June 7th deadline to submit additional evidence to be 
incorporated into the Board’s docket materials;  

• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to documentary evidence. 

7 - 3



 
June 4, 2019: The Board of Adjustment staff review team meeting was held 

regarding this request and the others scheduled for the June public 
hearings. Review team members in attendance included: the 
Sustainable Development and Construction Assistant Director, the 
Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Sustainable Development and Construction Department 
Conservation District Chief Planner, the Building Inspection Senior 
Plans Examiner/Development Code Specialist, and the Assistant 
City Attorney to the Board. 

 
No review comment sheets were submitted in conjunction with this 
application. 
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05/15/2019 

Notification List of Property Owners 

BDA189-074 

29  Property Owners Notified 

Label # Address Owner 

1 4626 BELMONT AVE REEDER TED 

2 4620 MANETT ST SOTO SALVADOR M 

3 4626 MANETT ST LIM HOC KOUM & 

4 4630 MANETT ST FOLLETT KRISTIN 

5 4634 MANETT ST LUNA GERARDO JR 

6 4640 MANETT ST PARVEEN TAHZEEBA 

7 4639 BELMONT AVE SZTAMENITS GABRIEL A 

8 4641 BELMONT AVE ZHOU JOANNA YUAN 

9 4635 BELMONT AVE LIM HOURNG & 

10 4631 BELMONT AVE ROMERO ROBERT VINCENT 

11 4625 BELMONT AVE CONTRERAS PETRA 

12 4621 BELMONT AVE LIM HARRY & GOECHLANG K 

13 4617 BELMONT AVE MANZANARES PORFIRIA 

14 4611 BELMONT AVE SCIVALLY ROY JR 

15 4602 WELDON ST 4602 WELDON ST BUILDINGS LLC 

16 4606 WELDON ST LIM SAMMIE  & 

17 4610 WELDON ST LUCRUM ASSET HOLDINGS LLC 

18 4616 WELDON ST FLORESRAMOS ANNA MARIA 

19 4620 WELDON ST FUENTES ANGEL H & 

20 4624 WELDON ST MORRIS PAULINE 

21 4628 WELDON ST CORIA NEMORIA 

22 4632 WELDON ST BOLTEX HOLDINGS LTD 

23 4535 WELDON ST TORRES JESUS & 

24 2415 KIRBY ST LEE STEVE W 

25 4615 CAPITOL AVE HERNANDEZ JULIO & 

26 4611 CAPITOL AVE PEREZ EMMANUEL 
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05/15/2019 

Label # Address Owner 

27 4607 CAPITOL AVE VALDEZ GREGORY 

28 4614 BELMONT AVE HOLDEN TOM 

29 4616 BELMONT AVE MOEN BRUCE L 
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