
NOTICE FOR POSTING 

MEETING OF 

BOARD OF ADJUSTMENT, PANEL B 

WEDNESDAY, NOVEMBER 17, 2021 

BRIEFING: 11:00 a.m. via Videoconference and in 6ES, Dallas City Hall, 1500 
Marilla Street  

HEARING:  1:00 p.m. via Videoconference and in 6ES, Dallas City Hall, 1500 
Marilla Street 

* The Board of Adjustment hearing will be held by videoconference and in 6ES at City Hall. Individuals
who wish to speak in accordance with the Board of Adjustment Rules of Procedure by joining the
meeting virtually, must register online at https://form.jotform.com/210536758715158 or contact the
Planning and Urban Design Department at 214-670-4209 by the close of business Tuesday, October
19, 2021. All virtual speakers will be required to show their video in order to address the board.
The public is encouraged to attend the meeting virtually, however, City Hall is available for those wishing
to attend the meeting in person following all current pandemic-related public health protocols. Public
Affairs and Outreach will also stream the public hearing on Spectrum Cable Channel 96 or 99; and
bit.ly/cityofdallastv or YouTube.com/CityofDallasCityHall and the WebEx link: https://bit.ly/BDA111721

Purpose: To take action on the attached agenda, which contains the following: 

1. Board of Adjustment appeals of cases
the Building Official has denied.

2. And any other business which may come before this
body and is listed on the agenda.

Handgun Prohibition Notice for Meetings of Governmental Entities 

"Pursuant to Section 30.06,  Penal  Code  (trespass  by  license  holder  with  a  concealed  handgun),  a 
person  licensed  under Subchapter  H,  Chapter  411,  Government  Code  (handgun  licensing  law), 
may  not  enter  this  property  with  a  concealed handgun."  

"De acuerdo con la sección 30.06 del código penal (ingreso sin autorización  de  un  titular  de  una 
licencia  con  una  pistola  oculta),  una  persona  con  licencia  según  el  subcapítulo  h, capítulo  411, 
código  del  gobierno  (ley  sobre  licencias  para  portar pistolas), no puede ingresar a esta propiedad 
con una pistola oculta." 

"Pursuant  to  Section  30.07,  Penal  Code  (trespass  by  license  holder  with  an  openly  carried  
handgun),  a  person  licensed under  Subchapter  H,  Chapter  411,  Government  Code  (handgun  
licensing  law),  may  not  enter  this  property  with  a handgun that is carried openly."  

"De acuerdo con la sección 30.07 del código penal (ingreso sin autorización de un titular de una licencia 
con una pistola a la vista),  una  persona  con  licencia  según  el  subcapítulo  h,  capítulo  411,  código  
del  gobierno  (ley  sobre  licencias  para portar pistolas), no puede ingresar a esta propiedad con una 
pistola a la vista." 

https://form.jotform.com/210536758715158
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.bit.ly%2Fcityofdallastv&data=02%7C01%7Clatonia.jackson%40dallascityhall.com%7Cd0c989605ef6441c7e5908d86bb382c2%7C2935709ec10c4809a302852d369f8700%7C0%7C0%7C637377766018639732&sdata=5zvWl0GlaaDdJDoDYlHJ7tVCdOojHzngi1ochDrpUgs%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.youtube.com%2FCityofDallasCityHall&data=02%7C01%7Clatonia.jackson%40dallascityhall.com%7Cd0c989605ef6441c7e5908d86bb382c2%7C2935709ec10c4809a302852d369f8700%7C0%7C0%7C637377766018639732&sdata=7yGlICrAUTrzqGY06ujxzBDF1s5igZd2LmrZQKHQ2%2Fg%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fbit.ly%2FBDA111721&data=04%7C01%7Clatonia.jackson%40dallascityhall.com%7Cb736b51d60aa4319d3f408d99fd8a0ef%7C2935709ec10c4809a302852d369f8700%7C0%7C0%7C637716575030927099%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=MH21Fy3RRV9l%2FeDxybD9R1ijDJZ%2BI%2F1ewt2Y6qNGK6s%3D&reserved=0


 
 

 
 

CITY OF DALLAS  
 

BOARD OF ADJUSTMENT, PANEL B 
 

WEDNESDAY, NOVEMBER 17, 2021 
 

AGENDA 
 

 
 

BRIEFING: 11:00 a.m. via Videoconference and in 6ES, Dallas City Hall, 1500 
Marilla Street  

HEARING:  1:00 p.m. via Videoconference and in 6ES, Dallas City Hall, 1500 
Marilla Street 

 
 

Andreea Udrea, PhD, AICP, Assistant Director (Interim) 
Jennifer Muñoz, Chief Planner/Board Administrator 

Pamela Daniel, Senior Planner 
LaTonia Jackson, Board Secretary 

 
 

PUBLIC TESTIMONY 
 

Minutes 
 

BDA201-109(JM) 2051 W. Northwest Hwy. 
Application of William Davis to appeal the decision of the administrative official 

 
 
 

MISCELLANEOUS ITEM 
  

     
Approval of the October 20, 2021 Board of Adjustment  M1 
Panel B Public Hearing Minutes  
 
Approval of the 2022 Board of Adjustment Calendar  M2 
 
Approval of the 2022 Board of Adjustment Schedule  M3 
 

http://www.dallascitynews.net/


 
 

 
UNCONTESTED CASE(S)     

 
 
BDA201-102(PD) 8000 Lake June Road 1 
 REQUEST: Application of Dan Foster represented by Eddie Fisher for 

a special exception to the fence standards regulations 
 
BDA201-103(PD) 8002 Lake June Road 2 
 REQUEST: Application of Dan Foster represented by Eddie Fisher for 

a special exception to the fence standards regulations 
 
 

 
REGULAR CASE(S)     

 
 
BDA201-108(PD) 4511 McKinney Avenue 3 
 REQUEST: Application of Majahual LP represented by Philip Kingston 

for a variance to the front yard setback regulations 
 
BDA201-109(JM) 2051 W. Northwest Highway 4 
 REQUEST: Application of Khiem Phan represented by William Davis 

to appeal the decision of the administrative official 
 
 

 
HOLDOVER CASE(S) 

 
 
BDA190-090(JM) 3016 Greenville Ave. 5 
 REQUEST: Application of Thomas Shields, represented by Steven 

Dimitt, for a special exception to the Modified Delta Overlay District No. 
1 regulations. 

 
BDA190-091(JM) 3018 Greenville Ave. 6 
 REQUEST: Application of Thomas Shields, represented by Steven 

Dimitt, for a special exception to the Modified Delta Overlay District No. 
1 regulations. 

 
BDA190-092(JM) 3018 Greenville Ave. 7 
 REQUEST: Application of Thomas Shields represented by Steven 

Dimitt to appeal the decision of an administrative official. 
 
BDA190-093(JM) 3024 Greenville Ave.  8 
 REQUEST: Application of Thomas Shields, represented by Steven 

Dimitt, for a special exception to the Modified Delta Overlay District No. 
1 regulations. 

 
 
 
 



 
 

                                   
 

EXECUTIVE SESSION NOTICE 
                           
 
 
A closed executive session may be held if the discussion of any of the above agenda items 
concerns one of the following: 

 
1. seeking the advice of its attorney about pending or contemplated litigation, settlement 

offers, or any matter in which the duty of the attorney to the City Council under the 
Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas clearly 
conflicts with the Texas Open Meetings Act.   [Tex. Govt. Code §551.071]  

2. deliberating the purchase, exchange, lease, or value of real property if deliberation in 
an open meeting would have a detrimental effect on the position of the city in 
negotiations with a third person. [Tex. Govt. Code §551.072]  

3. deliberating a negotiated contract for a prospective gift or donation to the city if 
deliberation in an open meeting would have a detrimental effect on the position of the 
city in negotiations with a third person. [Tex. Govt. Code §551.073]  

4. deliberating the appointment, employment, evaluation, reassignment, duties, 
discipline, or dismissal of a public officer or employee; or to hear a complaint or 
charge against an officer or employee unless the officer or employee who is the 
subject of the deliberation or hearing requests a public hearing. [Tex. Govt. Code 
§551.074]  

5. deliberating the deployment, or specific occasions for implementation, of security 
personnel or devices. [Tex. Govt. Code §551.076]  

6. discussing or deliberating commercial or financial information that the city has 
received from a business prospect that the city seeks to have locate, stay or 
expand in or near the city and with which the city is conducting economic development 
negotiations; or deliberating the offer of a financial or other incentive to a business 
prospect. [Tex Govt. Code §551.087]  

7. deliberating security assessments or deployments relating to information resources 
technology, network security information, or the deployment or specific occasions for 
implementations of security personnel, critical infrastructure, or security devices.  
[Tex. Govt. Code §551.089] 



   
 

   
 

BOARD OF ADJUSTMENT WEDNESDAY, NOVEMBER 17, 2021 
CITY OF DALLAS, TEXAS 
 
FILE NUMBER:    BDA201-102 (PD) 
 
BUILDING OFFICIAL’S REPORT:   Application of Dan Foster represented by Eddie 
Fisher for a special exception to the fence standards regulations at 8000 Lake June Road. 
This property is more fully described as Lot 1, in City Block C/6301, and is zoned Subarea 
2 within Planned Development District No. 366, the Buckner Boulevard Special Purpose 
District, which reverts to the Dallas Development Code pertaining to fence materials and 
prohibits the use of certain materials. The applicant proposes to construct and maintain 
an eight-foot-high fence in a required side and rear yard utilizing prohibited materials 
(corrugated metal) which will require a special exception to the fence standards 
regulations regarding materials.   

LOCATION:   8000 Lake June Road 

APPLICANT: Dan Foster represented by Eddie Fisher 

REQUEST: 

The applicant is seeking to construct and maintain an eight-foot-high fence using 
prohibited steel metal sheet material (corrugated metal) on the fence and sliding gate on 
a property currently developed with an approximately 7,350-square-foot, concrete and 
wood-frame commercial structure constructed in 1945. 

STANDARD FOR A SPECIAL EXCEPTION TO FENCE STANDARDS:  

Section 51A-4.602 of the Dallas Development Code states that the board may grant a 
special exception to the fence standards when, in the opinion of the board, the special 
exception will not adversely affect neighboring property. 

STAFF RECOMMENDATION:  

No staff recommendation is made on this or any request for a special exception to the 
fence standards since the basis for this type of appeal is when in the opinion of the board, 
the special exception will not adversely affect neighboring property. 

BACKGROUND INFORMATION: 

Zoning:      

Site: Subarea 2 within PDD No. 366 
North: Subarea 2 within PDD No. 366 
East: Subarea 2 within PDD No. 366 



   
 

   
 

South: Subarea 2 within PDD No. 366 
West: Subarea 2 within PDD No. 366 

Land Use:  

The subject site is currently developed with a commercial use. Surrounding properties to 
the north, east, south, and west are developed with commercial uses consisting of auto-
related uses to the northwest and south, a vacant structure to the west, and retail and 
personal service uses to the northeast and east.  

Zoning/BDA History:  There have been two related board or zoning cases in the 
vicinity within the last five years. 

1. BDA201-103: On November 17, 2021, the Panel B, Board of Adjustments will 
hear a request for a special exception to the fence regulations prohibited materials 
at 8002 Lake June Road. **adjacent site** 

2. Z156-183: On August 9, 2017, City Council approved a hearing to determine 
proper zoning on property zoned Planned Development District No. 366, with 
consideration given to appropriate zoning for the area including use, development 
standards, and other appropriate regulations in Planned Development District No. 
366. The authorized hearing is to focus on urban design, land use, parking and 
streetscape, and ensure provisions that encourage future development by 
proposing amendments such as: 1) consolidation of subareas, 2) update 
landscape, sidewalk, accessory and land use regulations, and 3) the introduction 
of residential components including mixed use projects 

GENERAL FACTS/STAFF ANALYSIS: 

The property is currently developed with an approximately 7,350-square-foot, one-story 
concrete and wood frame commercial structure erected in 1945. The applicant proposes 
to construct and maintain an eight-foot-high fence made of steel metal sheet material 
along the side yard and rear yard of the property. Currently the site operates as a retail 
or personal service use, more specifically a pawn shop. The rear of the structure where 
the fence is proposed will contain outside storage of material for the main use.  

Section 51A-4.602(9)(B) states that except as provided in this subsection, the following 
fence materials are prohibited: 

(A) Sheet metal; 
(B) Corrugated metal; 
(C) Fiberglass panels; 
(D) Plywood; 
(E) Plastic materials other than preformed fence pickets and fence panels with a 

minimum thickness of seven-eighths of an inch; 



   
 

   
 

(F) Barbed wire and razor ribbon (concertina wire) in residential districts other than an 
A(A) Agricultural District; and, 

(G) Barbed wire and razor ribbon (concertina wire) in nonresidential districts unless 
the barbed wire or razor ribbon (concertina wire) is six feet or more above grade 
and does not project beyond the property line.  

The following information is shown on the submitted site plan: 

− The proposed fence consists of a steel sheet metal gate located along the side yard 
and rear yard setbacks.  

− The proposed eight-foot-high fence extends 45 linear feet along the side yard setback 
then 25 linear feet along the rear yard which fronts along an unimproved alley.  

− The fence is proposed to be constructed of steel sheet metal more commonly known 
as corrugated metal.  

As of November 5, 2021, no letters have been submitted in support of the request and no 
letters have been submitted in opposition of the request. 

The applicant has the burden of proof in establishing that the special exceptions to the 
fence standards related to materials located on Gardenview Drive will not adversely affect 
neighboring properties. 

Granting the special exception to the fence standards related to materials would require 
the proposal to be maintained in the locations, heights and materials as shown on the site 
plan and elevation. 

Staff conducted a site visit of the subject site and surround area and noted several other 
fences constructed of prohibited materials S. Buckner Boulevard, Buckner Boulevard, and 
adjacent streets such as Pleasant Drive and Maddox Street, many of which do not have 
recorded BDA history. 

Additionally, the representative provided supporting evidence with the application 
materials presented to staff which contain eight photographs of properties with prohibited 
fence materials within the vicinity of the subject property that have not been granted 
special exceptions to the fence standard regulations.  

Timeline:   

August 13, 2021:  The applicant submitted an “Application/Appeal to the Board of 
Adjustment” and related documents that have been included as 
part of this case report. 

October 12, 2021:    The Board of Adjustment Administrator assigned this case to Board 
of Adjustment Panel B. 

October 15, 2021:  The Board Senior Planner emailed the applicant the following 
information:  



   
 

   
 

• a copy of the application materials including the Building Official’s 
report on the application. 

• an attachment that provided the public hearing date and panel 
that will consider the application; the October 26, 2021 deadline 
to submit additional evidence for staff to factor into their analysis; 
and the November 5, 2021 deadline to submit additional evidence 
to be incorporated into the Board’s docket materials;  

• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to documentary evidence. 

Oct. 29, 2021:  The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the November 
public hearing. The review team members in attendance included: 
the Planning and Urban Design Interim Assistant Director, the 
Board of Adjustment Chief Planner/Board Administrator, the Chief 
Arborist, the Development Code Specialist, the Senior Sign 
Inspector, the Transportation Senior Engineer, the Board of 
Adjustment Senior Planner, and the Assistant City Attorney to the 
Board. No staff review comment sheets were submitted with this 
request. 

 
 
 
  



   
 

   
 

 



   
 

   
 



   
 

   
 

  



   
 

   
 

10/26/2021 

 Notification List of Property Owners 

 BDA201-102 

 16  Property Owners Notified 

 

 Label # Address Owner 

 1 8000 LAKE JUNE RD Taxpayer at 

 2 8017 LAKE JUNE RD SHIDID FAMILY LIVING TRUST 

 3 8011 LAKE JUNE RD RODRIQUEZ ROBERTO & ALMA 

 4 8007 LAKE JUNE RD RODRIGUEZ ROBERTO & 

 5 8005 LAKE JUNE RD L F MARTINEZ INC 

 6 8003 LAKE JUNE RD CRISTO LA ROCA 

 7 7926 LAKE JUNE RD ROSALES THELMA 

 8 7928 LAKE JUNE RD GRACIANO ARTURO & ALMA 

 9 7930 LAKE JUNE RD MARTINEZ RAUL & LETICIA 

 10 1223 GARDENVIEW DR ROSALES MARTIN & THELMA 

 11 8002 LAKE JUNE RD Taxpayer at 

 12 8010 LAKE JUNE RD Taxpayer at 

 13 8012 LAKE JUNE RD Taxpayer at 

 14 8014 LAKE JUNE RD MONTOYA LUPE 

 15 1227 WORLD STORE PL IBARRA MANUEL 

 16 8000 TRADE VILLAGE PL MARTINEZSANDOVAL BLANCA ESTELA 
 

















   
 

   
 

BOARD OF ADJUSTMENT WEDNESDAY, NOVEMBER 17, 2021 
CITY OF DALLAS, TEXAS 
 
FILE NUMBER:    BDA201-103 (PD) 
 
BUILDING OFFICIAL’S REPORT:   Application of Dan Foster represented by Eddie 
Fisher for a special exception to the fence standards regulations at 8002 Lake June Road. 
This property is more fully described as Lot 2, in City Block C/6301, and is zoned Subarea 
2 within Planned Development District No. 366, the Buckner Boulevard Special Purpose 
District, which reverts to the Dallas Development Code pertaining to fence materials and 
prohibits the use of certain materials. The applicant proposes to construct and maintain 
an eight-foot-high fence in a required rear yard utilizing prohibited materials (corrugated 
metal) which will require a special exception to the fence standards regulations regarding 
materials.   

LOCATION:   8002 Lake June Road 

APPLICANT: Dan Foster represented by Eddie Fisher 

REQUEST: 

The applicant is seeking to install and maintain an eight-foot-high fence using prohibited 
steel metal sheet material (corrugated metal) on the fence and sliding gate on a property 
currently developed with an approximately 7,350-square-foot, concrete and wood-frame 
commercial structure constructed in 1945. 

STANDARD FOR A SPECIAL EXCEPTION TO FENCE STANDARDS:  

Section 51A-4.602 of the Dallas Development Code states that the board may grant a 
special exception to the fence standards when, in the opinion of the board, the special 
exception will not adversely affect neighboring property. 

STAFF RECOMMENDATION:  

No staff recommendation is made on this or any request for a special exception to the 
fence standards since the basis for this type of appeal is when in the opinion of the board, 
the special exception will not adversely affect neighboring property. 

BACKGROUND INFORMATION: 

Zoning:      

Site: Subarea 2 within PDD No. 366 
North: Subarea 2 within PDD No. 366 
East: Subarea 2 within PDD No. 366 



   
 

   
 

South: Subarea 2 within PDD No. 366 
West: Subarea 2 within PDD No. 366 

Land Use:  

The subject site is currently developed with a commercial uses. Surrounding properties 
to the north, east, south, and west are developed with commercial uses consisting of 
auto-related uses to the northwest and south, a vacant structure to the west, and retail 
and personal service uses to the northeast and east.  

Zoning/BDA History:  There have been two related board or zoning cases in the 
vicinity within the last five years. 

1. BDA201-102: On November 17, 2021, the Panel B, Board of Adjustments will 
hear a request for a special exception to the fence regulations prohibited materials 
at 8000 Lake June Road. **adjacent site** 

2. Z156-183: On August 9, 2017, City Council approved a hearing to determine 
proper zoning on property zoned Planned Development District No. 366, with 
consideration given to appropriate zoning for the area including use, development 
standards, and other appropriate regulations in Planned Development District No. 
366. The authorized hearing is to focus on urban design, land use, parking and 
streetscape, and ensure provisions that encourage future development by 
proposing amendments such as: 1) consolidation of subareas, 2) update 
landscape, sidewalk, accessory and land use regulations, and 3) the introduction 
of residential components including mixed use projects 

GENERAL FACTS/STAFF ANALYSIS: 

The property is currently developed with an approximately 7,350-square-foot, one-story 
concrete and wood frame commercial structure erected in 1945. The applicant proposes 
to construct and maintain an eight-foot-high fence made of steel metal sheet material 
along the rear yard of the property. Currently the site operates as a retail or personal 
service use, more specifically a pawn shop. The rear of the structure where the fence is 
proposed will contain outside storage of material for the main use.  

Section 51A-4.602(9)(B) states that except as provided in this subsection, the following 
fence materials are prohibited: 

(A) Sheet metal; 
(B) Corrugated metal; 
(C) Fiberglass panels; 
(D) Plywood; 
(E) Plastic materials other than preformed fence pickets and fence panels with a 

minimum thickness of seven-eighths of an inch; 



   
 

   
 

(F) Barbed wire and razor ribbon (concertina wire) in residential districts other than an 
A(A) Agricultural District; and, 

(G) Barbed wire and razor ribbon (concertina wire) in nonresidential districts unless 
the barbed wire or razor ribbon (concertina wire) is six feet or more above grade 
and does not project beyond the property line.  

The following information is shown on the submitted site plan: 

− The proposed fence consists of a steel sheet metal gate located along the side yard 
and rear yard setbacks.  

− The proposed eight-foot-high fence extends 25 linear feet along the rear yard which 
fronts along an unimproved alley.  

− The fence is proposed to be constructed of steel sheet metal more commonly known 
as corrugated metal.  

As of November 5, 2021, no letters have been submitted in support of the request and no 
letters have been submitted in opposition of the request. 

The applicant has the burden of proof in establishing that the special exceptions to the 
fence standards related to materials located along the unimproved alley will not adversely 
affect neighboring properties. 

Granting the special exception to the fence standards related to materials would require 
the proposal to be maintained in the locations, heights and materials as shown on the site 
plan and elevation. 

Staff conducted a site visit of the subject site and surround area and noted several other 
fences constructed of prohibited materials S. Buckner Boulevard, Buckner Boulevard, and 
adjacent streets such as Pleasant Drive and Maddox Street, many of which do not have 
recorded BDA history. 

Additionally, the representative provided supporting evidence with the application 
materials presented to staff which contain eight photographs of properties with prohibited 
fence materials within the vicinity of the subject property that have not been granted 
special exceptions to the fence standard regulations.  

Timeline:   

August 13, 2021:  The applicant submitted an “Application/Appeal to the Board of 
Adjustment” and related documents that have been included as 
part of this case report. 

October 12, 2021:    The Board of Adjustment Administrator assigned this case to Board 
of Adjustment Panel B. 

October 15, 2021:  The Board Senior Planner emailed the applicant the following 
information:  



   
 

   
 

• a copy of the application materials including the Building Official’s 
report on the application. 

• an attachment that provided the public hearing date and panel 
that will consider the application; the October 26, 2021 deadline 
to submit additional evidence for staff to factor into their analysis; 
and the November 5, 2021 deadline to submit additional evidence 
to be incorporated into the Board’s docket materials;  

• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to documentary evidence. 

Oct. 29, 2021:  The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the November 
public hearing. The review team members in attendance included: 
the Planning and Urban Design Interim Assistant Director, the 
Board of Adjustment Chief Planner/Board Administrator, the Chief 
Arborist, the Development Code Specialist, the Senior Sign 
Inspector, the Transportation Senior Engineer, the Board of 
Adjustment Senior Planner, and the Assistant City Attorney to the 
Board. No staff review comment sheets were submitted with this 
request. 

 
 
 
  



   
 

   
 

 



   
 

   
 

 



   
 

   
 

 



   
 

   
 

10/26/2021 

 Notification List of Property Owners 

 BDA201-103 

 18  Property Owners Notified 

 

 Label # Address Owner 

 1 8002 LAKE JUNE RD Taxpayer at 

 2 8017 LAKE JUNE RD SHIDID FAMILY LIVING TRUST 

 3 8011 LAKE JUNE RD RODRIQUEZ ROBERTO & ALMA 

 4 8007 LAKE JUNE RD RODRIGUEZ ROBERTO & 

 5 8005 LAKE JUNE RD L F MARTINEZ INC 

 6 8003 LAKE JUNE RD CRISTO LA ROCA 

 7 1227 S BUCKNER BLVD GOTTLIEB BUCKNER BLVD DRUGSTORE LLC 

 8 7928 LAKE JUNE RD GRACIANO ARTURO & ALMA 

 9 7930 LAKE JUNE RD MARTINEZ RAUL & LETICIA 

 10 1233 GARDENVIEW DR ROSALES THELMA 

 11 1223 GARDENVIEW DR ROSALES MARTIN & THELMA 

 12 8000 LAKE JUNE RD Taxpayer at 

 13 8010 LAKE JUNE RD Taxpayer at 

 14 8012 LAKE JUNE RD Taxpayer at 

 15 8014 LAKE JUNE RD MONTOYA LUPE 

 16 1227 WORLD STORE PL IBARRA MANUEL 

 17 8000 TRADE VILLAGE PL MARTINEZSANDOVAL BLANCA ESTELA 

 18 8010 TRADE VILLAGE PL SARAZUA NICOMEDES 
 

















BOARD OF ADJUSTMENT WEDNESDAY, NOVEMBER 17, 2021 
CITY OF DALLAS, TEXAS 
 
FILE NUMBER:    BDA201-108(PD) 
 
BUILDING OFFICIAL’S REPORT: Application of Majahual LP represented by Philip 
Kingston for a variance to the front yard setback regulations at 4511 McKinney Avenue. 
This property is more fully described as Lot 1A in City Block K/1535 and is zoned an LC 
Light Commercial Subdistrict in Planned Development District No. 193, the Oak Lawn 
Special Purpose District which requires a front yard setback of 10 feet. The applicant 
proposes to construct a commercial structure (outdoor patio) with no front yard setback 
(zero feet), which will require a 10-foot variance to the front yard setback regulations. 

LOCATION: 4511 McKinney Avenue 

APPLICANT:  Majahual LP represented by Philip Kingston 

REQUESTS: 

A request for a variance to the front yard setback regulations of 10 feet is made to 
construct and maintain a commercial structure containing a restaurant without drive-
through or drive-in use (outdoor patio) within the subject site’s 10-foot front yard setback 
on a site that is currently developed and situated on a corner lot.    

STANDARD FOR A VARIANCE:  

Section 51(A)-3.102(d)(10) of the Dallas Development Code specifies that the board 
has the power to grant variances from the front yard, side yard, rear yard, lot width, lot 
depth, lot coverage, floor area for structures accessory to single family uses, height, 
minimum sidewalks, off-street parking or off-street loading, or landscape regulations 
provided that the variance is:  

(A) not contrary to the public interest when owing to special conditions, a literal 
enforcement of this chapter would result in unnecessary hardship, and so that 
the spirit of the ordinance will be observed and substantial justice done; 

(B) necessary to permit development of a specific parcel of land that differs from 
other parcels of land by being of such a restrictive area, shape, or slope, that it 
cannot be developed in a manner commensurate with the development upon 
other parcels of land with the same zoning; and  

(C) not granted to relieve a self-created or personal hardship, nor for financial 
reasons only, nor to permit any person a privilege in developing a parcel of land 
not permitted by this chapter to other parcels of land with the same zoning. 

 
 



State Law/HB 1475 effective 9-1-21 

➢ the board may consider the following as grounds to determine whether compliance 
with the ordinance as applied to a structure that is the subject of the appeal would 
result in unnecessary hardship:  

(a) the financial cost of compliance is greater than 50 percent of the appraised 
value of the structure as shown on the most recent appraisal roll certified to 
the assessor for the municipality under Section 26.01 (Submission of Rolls to 
Taxing Units), Tax Code; 

(b) compliance would result in a loss to the lot on which the structure is located of 
at least 25 percent of the area on which development is authorized to 
physically occur; 

(c) compliance would result in the structure not being in compliance with a 
requirement of a municipal ordinance, building code, or other requirement;  

(d) compliance would result in the unreasonable encroachment on an adjacent 
property or easement; or 

(e) the municipality consider the structure to be a nonconforming structure. 
 
STAFF RECOMMENDATION:  

Denial. 

• Compliance with the submitted site plan is required. 

Rationale: 

• The applicant/representative failed to submit evidence to prove the site bears a 
hardship and cannot be developed in a manner commensurate with 
developments upon other parcels of land within the same LC Subdistrict. Further, 
with no evidence, staff could not conclude how the encroachment into the front 
yard for an optional outdoor patio is not a self-created hardship nor requested for 
financial gain solely and how it is not being requested to permit a person a 
privilege in developing a parcel of land not permitted by this chapter to other 
parcels of land with the same LC Subdistrict zoning.   

BACKGROUND INFORMATION: 

Zoning:      
Site:  LC Light Commercial Subdistrict in PDD No. 193 
Northwest: LC Light Commercial Subdistrict in PDD No. 193 
North:  LC Light Commercial Subdistrict in PDD No. 193 
East:  LC Light Commercial Subdistrict in PDD No. 193 



Southeast: LC Light Commercial Subdistrict in PDD No. 193 
South: LC Light Commercial Subdistrict in PDD No. 193 
Southwest: Planned Development Subdistrict No. 141 w/in PDD No. 193 

Land Use: 

The subject site is developed with a restaurant without drive-through or drive-in service 
use. Surrounding properties include an undeveloped tract to the northwest and 
restaurant without drive-through or drive-in service uses to the northwest, west, and 
southwest, multi-story parking garage use to the north, and showroom warehouse uses 
to the east, southeast and south.  

Zoning/BDA History:  
There has been one related board case in the vicinity within the last five years. 

1. BDA190-051: On June 4, 2020, the Panel B, Board of Adjustments granted a
special exception to the landscape regulations to construct and maintain a
nonresidential structure and provide an alternative landscape plan.

GENERAL FACTS/STAFF ANALYSIS: 
This request focuses on constructing and maintaining an outdoor patio commercial 
structure within the 10-foot front yard setback on a site that is currently developed and 
situated on a corner lot containing a restaurant without drive-through or drive-in use. 

The subject site is developed with an approximately 8,022 square foot structure situated 
along two front yards (McKinney Avenue and Armstong Avenue) with approximately 85 
off-street parking spaces along both fronts. An 85-square-foot outdoor patio currently 
exists on the site within the boundaries of the property and along the drive aisle coming 
into the site from McKinney Avenue. The site plan depicts extending the outdoor patio 
797 square feet, beyond the side yard, with the roof overhanging into the McKinney 
Avenue right-of-way. As proposed, the patio would encompass about 980 square feet 
and be located outside the boundaries of the property; however, the Board of 
Adjustment does not have the purview to grant an encroachment into the right-of-way, 
for which a license must be obtained from the City.  

Structures on lots zoned an LC Light Commercial Subdistrict must have a minimum 
front yard setback of 10 feet. A site plan has been submitted denoting the proposed 
outdoor patio structure will be located wholly into the front yard setback, into the 
pedestrian sidewalk and right-of-way, and into the vehicular right-of-way which is 
McKinney Avenue.  

The subject site is not irregular in shape and is approximately 37,026 square feet in lot 
area. An LC Light Commercial Subdistrict requires lots to have a minimum lot size of 
3,000 square feet.  



The applicant has the burden of proof in establishing the following: 

• That granting the variance to the front yard setback regulations will not be 
contrary to the public interest when owing to special conditions, a literal 
enforcement of this chapter would result in unnecessary hardship, and so that 
the spirit of the ordinance will be observed and substantial justice done.  

• The variance is necessary to permit development of the subject site that differs 
from other parcels of land by being of such a restrictive area, shape, or slope, 
that the subject site cannot be developed in a manner commensurate with the 
development upon other parcels of land in districts with the same LC Light 
Commercial Subdistrict zoning classification.  

• The variance would not be granted to relieve a self-created or personal hardship, 
nor for financial reasons only, nor to permit any person a privilege in developing 
this parcel of land (the subject site) not permitted by this chapter to other parcels 
of land in districts with the same LC Light Commercial Subdistrict zoning 
classification.  

 
Additionally, the board may consider the following as grounds to determine whether 
compliance with the ordinance as applied to a structure that is the subject of the 
appeal would result in unnecessary hardship:  

• The financial cost of compliance is greater than 50 percent of the appraised 
value of the structure as shown on the most recent appraisal roll certified to the 
assessor for the municipality under Section 26.01 (Submission of Rolls to Taxing 
Units), Tax Code; 

• Compliance would result in a loss to the lot on which the structure is located of at 
least 25 percent of the area on which development is authorized to physically 
occur; 

• Compliance would result in the structure not being in compliance with a 
requirement of a municipal ordinance, building code, or other requirement;  

• Compliance would result in the unreasonable encroachment on an adjacent 
property or easement; or 

• The municipality consider the structure to be a nonconforming structure. 

As of November 5, 2021, no letters have been submitted in support of the request nor in 
opposition of the request.  

If the board were to grant this front yard setback variance request and impose the 
submitted site plan as a condition, development would be limited to what is shown on 
this document. Granting this variance request will not provide any relief to the Dallas 
Development Code regulations. 

 



Timeline:   

September 24, 2021:  The applicant submitted an “Application/Appeal to the Board of 
Adjustment” and related documents that have been included as 
part of this case report. 

October 12, 2021:  The Board of Adjustment Administrator assigned this case to 
Board of Adjustment Panel B. 

October 15, 2021:  The Board Senior Planner emailed the applicant the following 
information:  

• a copy of the application materials including the Building 
Official’s report on the application. 

• an attachment that provided the public hearing date and panel 
that will consider the application; the October 26, 2021 deadline 
to submit additional evidence for staff to factor into their 
analysis; and the November 5, 2021 deadline to submit 
additional evidence to be incorporated into the Board’s docket 
materials;  

• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to documentary evidence. 

October 29, 2021: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the November 
public hearing. The review team members in attendance included: 
the Planning and Urban Design Interim Assistant Director, the 
Board of Adjustment Chief Planner/Board Administrator, the Chief 
Arborist, the Development Code Specialist, the Senior Sign 
Inspector, the Transportation Senior Engineer, the Board of 
Adjustment Senior Planner, and the Assistant City Attorney to the 
Board. No staff review comment sheets were submitted in 
conjunction with this application. 

  
 
  

  



 



 



 



10/27/2021 

 Notification List of Property Owners 

 BDA201-108 

 18  Property Owners Notified 

 

 Label # Address Owner 

 1 4511 MCKINNEY AVE MAJAHUAL LP 

 2 4433 MCKINNEY AVE KNOX PROMENADE IV LP 

 3 3111 ARMSTRONG AVE KNOX PROMENADE PARK LLC 

 4 4447 MCKINNEY AVE KNOX PROMENADE LLC 

 5 4432 COLE AVE BROADSTONE COLE AVENUE LLC 

 6 4438 COLE AVE BROADSTONE COLE AVE LLC 

 7 4438 COLE AVE BROADSTONE COLE AVENUE LLC 

 8 4524 MCKINNEY AVE KD KNOX STREET VILLAGE HOLDCO LLC 

 9 4516 MCKINNEY AVE Taxpayer at 

 10 4502 MCKINNEY AVE I S K INC 

 11 4519 MCKINNEY AVE GILLILAND PROPERTIES II LTD 

 12 4525 MCKINNEY AVE GILLILAND PPTIES III LTD 

 13 3121 KNOX ST Taxpayer at 

 14 4524 COLE AVE Taxpayer at 

 15 4514 COLE AVE EOSII AT HIGHLAND PARK PLACE LLC 

 16 4438 MCKINNEY AVE KNOX PROMENADE LLC 

 17 4528 MCKINNEY AVE NABHOLTZ KMCK PARTNERS LP 

 18 3131 ARMSTRONG AVE BROADSTONE COLE AVENUE LLC 

 













From: philip@kingstonfordallas.com
To: Daniel, Pamela
Subject: Re: BDA201-108; 4511 McKinney Ave; V SYS
Date: Wednesday, November 3, 2021 7:09:27 PM
Attachments: image013.png

image014.png
image015.png
image016.png
image017.png
image018.png
image019.png
image020.png
image021.png
image022.png
image023.png
image024.png

External Email!

We're simply trying to expand outdoor seating for a more COVID-friendly environment and
to enhance the activation of the pedestrian realm. The current building has no outdoor
seating. Sidewalk cafes were adopted as the preferred policy of the city by council.

---

On 2021-11-03 17:49, Daniel, Pamela wrote:

Mr. Kingston,

Please find below the standard that must be considered for a variance appeal. The below standard
also includes HB/1475.
STANDARD FOR A VARIANCE:

Section 51(A)-3.102(d)(10) of the Dallas Development Code specifies that the board has the power
to grant variances from the front yard, side yard, rear yard, lot width, lot depth, lot coverage, floor
area for structures accessory to single family uses, height, minimum sidewalks, off-street parking
or off-street loading, or landscape regulations provided that the variance is:

(A) not contrary to the public interest when owing to special conditions, a literal
enforcement of this chapter would result in unnecessary hardship, and so that the spirit
of the ordinance will be observed and substantial justice done;

(B) necessary to permit development of a specific parcel of land that differs from other
parcels of land by being of such a restrictive area, shape, or slope, that it cannot be
developed in a manner commensurate with the development upon other parcels of land
with the same zoning; and

(C) not granted to relieve a self-created or personal hardship, nor for financial reasons only,
nor to permit any person a privilege in developing a parcel of land not permitted by this
chapter to other parcels of land with the same zoning.

State Law/HB 1475 effective 9-1-21
Ø the board may consider the following as grounds to determine whether compliance with the

ordinance as applied to a structure that is the subject of the appeal would result in
unnecessary hardship: 

BDA201-108_ATTACHMENT_A
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(a) the financial cost of compliance is greater than 50 percent of the appraised value of the
structure as shown on the most recent appraisal roll certified to the assessor for the
municipality under Section 26.01 (Submission of Rolls to Taxing Units), Tax Code;

(b) compliance would result in a loss to the lot on which the structure is located of at least
25 percent of the area on which development is authorized to physically occur;

(c) compliance would result in the structure not being in compliance with a requirement
of a municipal ordinance, building code, or other requirement;

(d) compliance would result in the unreasonable encroachment on an adjacent property or
easement; or

(e) the municipality consider the structure to be a nonconforming structure.

Should you require additional information, please feel free to contact me.

Thanks!

 Pamela F. Riley Daniel
 Senior Planner
 City of Dallas | DallasCityNews.net
 Planning and Urban Design
 1500 Marilla St., 5BN
 Dallas, TX 75201
 O:  (214) 671-5098 
 pamela.daniel@dallascityhall.com

How am I doing? Please contact my supervisor at jennifer.munoz@dallascityhall.com

**OPEN RECORDS NOTICE: This email and responses may be subject to the Texas Open Records Act
and may be disclosed to the public upon request.  Please respond accordingly.**

From: philip@kingstonfordallas.com <philip@kingstonfordallas.com> 
Sent: Wednesday, November 3, 2021 5:46 PM
To: Daniel, Pamela <pamela.daniel@dallascityhall.com>
Subject: Re: BDA201-108; 4511 McKinney Ave; V SYS

External Email!

My apologies. I missed your first email due to spam settings. What evidence are you
seeking?

---

On 2021-11-03 17:29, Daniel, Pamela wrote:

https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.dallascitynews.net%2F&data=04%7C01%7Cpamela.daniel%40dallascityhall.com%7C16eef35ff1ee41460eb608d99f275b90%7C2935709ec10c4809a302852d369f8700%7C0%7C1%7C637715813661897293%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=b7msYrJgE%2FSTBqjgK4uQUJJ5fcOcjC4gzsDPAY4qLIA%3D&reserved=0
mailto:pamela.daniel@dallascityhall.com
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Ftwitter.com%2FCityofDallas&data=04%7C01%7Cpamela.daniel%40dallascityhall.com%7C16eef35ff1ee41460eb608d99f275b90%7C2935709ec10c4809a302852d369f8700%7C0%7C1%7C637715813661907251%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=aoviag3u1uLETkACaU9YjNe%2FgWhHX2FCXapBW%2B5Mi70%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.facebook.com%2FDallasCityHall%2F&data=04%7C01%7Cpamela.daniel%40dallascityhall.com%7C16eef35ff1ee41460eb608d99f275b90%7C2935709ec10c4809a302852d369f8700%7C0%7C1%7C637715813661917205%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=NR9N8nY79QWLKjGANDlKZigrgy5aCl3zOouhx8itaQg%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.youtube.com%2Fuser%2Fdmcclel&data=04%7C01%7Cpamela.daniel%40dallascityhall.com%7C16eef35ff1ee41460eb608d99f275b90%7C2935709ec10c4809a302852d369f8700%7C0%7C1%7C637715813661917205%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=jvUIp2aq8cw7pueeTiYaba0G%2BbnkXGuwvJ47q8B%2BA7o%3D&reserved=0
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Mr. Kingston,

Good evening! Unfortunately, if evidence is not submitted, staff’s recommendation must be
denial of the variance request as the standard will not have been met.

Lastly, as a follow-up to the below email provided on Friday, October 15, 2021, this email serves
to reiterate the 1:00 p.m., November 5, 2021 deadline to submit additional information for
review by staff recommendation for the above referenced requests. There are no exceptions to
the deadline.

Should you have additional questions or concerns, please feel free to contact me at any contact
method listed within my signature block below (email is preferred). Additionally, you may also
contact Mr. Charles Trammel.

Thanks!

 Pamela F. Riley Daniel
 Senior Planner
 City of Dallas | DallasCityNews.net
 Planning and Urban Design
 1500 Marilla St., 5BN
 Dallas, TX 75201
 O:  (214) 671-5098 
 pamela.daniel@dallascityhall.com

How am I doing? Please contact my supervisor at jennifer.munoz@dallascityhall.com

**OPEN RECORDS NOTICE: This email and responses may be subject to the Texas Open Records
Act and may be disclosed to the public upon request.  Please respond accordingly.**
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BOARD OF ADJUSTMENT TUESDAY, NOVEMBER 16, 2021 
CITY OF DALLAS, TEXAS 
 
FILE NUMBER:    BDA201-109(JM) 
 
BUILDING OFFICIAL’S REPORT: Application of Khiem Phan represented by William 
Davis to appeal the decision of the administrative official at 2051 W. Northwest 
Highway. This property is more fully described as Tract 0.2, Block B/6489, and is zoned 
an IR Industrial Research District, which requires that the building official shall not issue 
a certificate of occupancy if the building official determines that the use would be 
operated in violation of the Dallas Development Code, other city ordinances, rules, or 
regulations, or any county, state, or federal laws or regulations. The applicant proposes 
to appeal the decision of an administrative official in the issuance of a certificate of 
occupancy. 
 
LOCATION: 2051 W. Northwest Highway      
   
APPLICANT:  Khiem Phan represented by William Davis 

REQUEST:  
A request is made to appeal the decision of the administrative official, more specifically, 
the Building Official’s authorized representative, the Assistant Building Official in 
Development Services, to deny an application for a Certificate of Occupancy for a 
restaurant and/or commercial amusement (inside) use determined to be a gambling 
place, which does not comply with other regulations.  

STANDARD FOR APPEAL FROM DECISION OF AN ADMINISTRATIVE OFFICIAL:   
Dallas Development Code Sections 51A-3.102(d)(1) and 51A-4.703(a)(2) state that any 
aggrieved person may appeal a decision of an administrative official when that decision 
concerns issues within the jurisdiction of the Board of Adjustment.  

The Board of Adjustment may hear and decide an appeal that alleges error in a decision 
made by an administrative official. Tex. Local Gov’t Code Section 211.009(a)(1).   

Administrative official means that person within a city department having the final 
decision-making authority within the department relative to the zoning enforcement 
issue.  Dallas Development Code Section 51A-4.703(a)(2). 

STAFF RECOMMENDATION: 
Staff does not make a recommendation on appeals of the decisions of administrative 
officials. 

 

 



BACKGROUND INFORMATION: 
Zoning: 

Site: IR Industrial Research District 
North: IR Industrial Research District 
East: IR Industrial Research District 
South: IM Industrial Manufacturing District 
West: IR Industrial Research District 

Land Use: 
The subject site is developed with a mix of commercial uses within multiple suites. 
Surrounding land uses include restaurants to the west and southwest; offices to the 
west and south; office/showroom warehouse to the north; and, a smoke shop and other 
retail uses to the east. 

Zoning/BDA History:  
There have not been any recent related board or zoning cases recorded either on or in 
the immediate vicinity of the subject site.  

GENERAL FACTS/STAFF ANALYSIS: 
The board shall have all the powers of the administrative official on the action appealed. 
The board may in whole or in part affirm, reverse, or amend the decision of the official. 

Timeline:  
September 24, 2021:  The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included 
as part of this case report. 

October 12, 2021:  The Board of Adjustment Chief Planner randomly assigned this 
case to Board of Adjustment Panel B. 

October 19, 2021:  The Board of Adjustment Chief Planner emailed the applicant the 
following information: 

• a copy of the application materials including the Building
Official’s report on the application.

• an attachment that provided the public hearing date and panel
that will consider the application; the October 26, 2021 deadline
to submit additional evidence for staff to factor into their
analysis; and the November 5, 2021 deadline to submit
additional evidence to be incorporated into the Board’s docket
materials;

• the criteria/standard that the board will use in their decision to
approve or deny the request;



• the appeal of a decision of an administrative official procedure 
outline; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to documentary evidence. 

October 29, 2021: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the November 
public hearing. The review team members in attendance included: 
the Planning and Urban Design Interim Assistant Director, the 
Board of Adjustment Chief Planner/Board Administrator, the Chief 
Arborist, the Development Code Specialist, the Senior Sign 
Inspector, the Transportation Senior Engineer, the Board of 
Adjustment Senior Planner, and the Assistant City Attorney to the 
Board. No staff review comment sheets were submitted in 
conjunction with this application. 

November 5, 2021: The applicant’s attorney submitted additional evidence for 
consideration (Attachment A). 

November 5, 2021: The City’s attorney submitted additional evidence for consideration 
(Attachment B). 

 





















Exhibit 1
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Exhibit 2















Exhibit 3



CHAPTER 51A 
ZONING DISTRICT STANDARDS 

 
SETBACKS DISTRICT 

Front Side/Rear 
Density Height Lot 

Coverage 
Special 

Standards 
PRIMARY Uses 

A(A) 
Agricultural 

50’ 20’/50’ 1 Dwelling Unit/3 
Acres 24’ 10%  Agricultural & single family 

R-1ac(A) 
Single Family 

40’ 10’ 1 Dwelling Unit/ 1 
Acre 36’ 40%  Single family  

R-1/2ac(A) 
Single Family 

40’ 10’ 1 Dwelling Unit/ 1/2 
Acre 36’ 40%  Single family 

R-16(A) 
Single Family 

35’ 10’ 1 Dwelling Unit/ 
16,000 sq. ft. 30’ 40%  Single family 

R-13(A) 
Single Family 30’ 8’ 1 Dwelling Unit/ 

13,000 sq. ft. 30 40%  Single family 

R-10(A) 
Single Family 30’ 6’ 1 Dwelling Unit/ 

10,000 sq. ft. 30’ 45%  Single family 

R-7.5(A) 
Single Family 25’ 5’ 1 Dwelling Unit/ 

7,500 sq. ft. 30’ 45%  Single family 

R-5(A) 
Single Family 20’ 5’ 1 Dwelling Unit/ 

5,000 sq. ft. 30’ 45%  Single family 

D(A) 
Duplex 25’ 5’ 1 Dwelling Unit/ 

3,000 sq. ft. 36’ 605 Min. Lot: 6,000 sq. ft Duplex & single family 

TH-1(A) 
Townhouse 

0’ 0’ 6 Dwelling Units/ 
Acre 36’ 60% Min. Lot: 2,000 sq. ft Single family 

TH-2(A) 
Townhouse 

0’ 0’ 9 Dwelling Units/ 
Acre 36’ 60% Min. Lot: 2,000 sq. ft Single family 

TH-3(A) Townhouse 0’ 0’ 12 Dwelling Units/ 
Acre 36’ 60% Min. Lot: 2,000 sq. ft Single family 

CH 
Clustered Housing 

0’ 0’ 18 Dwelling Units/ 
Acre 36’ 60% Proximity Slope Multifamily, single family 

MF-1(A) 
Multifamily 

15’ 15’ 

Min lot 3,000 sq. ft. 
1,000 sq ft – E 

1,400 sq. ft – 1 BR 
1,800 sq ft – 2 BR 

+200 sq ft each add BR 

36’ 60% Proximity Slope Multifamily, duplex, single family 

MF-2(A) 
Multifamily 15’ 15’ 

Min lot 1,000 sq. ft. 
800 sq ft – E 

1,000 sq. ft – 1 BR 
1,200 sq ft – 2 BR 

+150 sq ft each add BR 

36’ 60% Proximity Slope Multifamily, duplex, single family 

MF-3(A) 
Multifamily 15’ 

10’ 
Urban 
Form 

Min lot 6,000 sq. ft. 
450 sq ft – E 

500 sq. ft – 1 BR 
550 sq ft – 2 BR 

+50 sq ft each add BR 

90’ 60% 
Proximity Slope U-form 

setback 
Tower spacing 

Multifamily 

MF-4(A) 
Multifamily 15’ 10’ 

Min lot 6,000 sq. ft. 
225 sq ft – E 

275 sq. ft – 1 BR 
325 sq ft – 2 BR 

+50 sq ft each add BR 

240’ 80% 
Proximity Slope U-form 

setback 
Tower spacing 

Multifamily 

MH(A) 
Mobile Home 

20’ 10’ 1 Dwelling Unit/ 
4,000 sq. ft. 24’ 20%  Manufactured homes 

NO(A) 
Neighborhood Office 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

0.5 FAR 30’ 
2 stories 50% Proximity Slope Visual 

Intrusion Office 

LO-1 
Limited office – 1 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

1.0 FAR 70’ 
5 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office – limited retail & personal service 
uses 

LO-2 
Limited office – 1 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

1.5 FAR 95’ 
7 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office – limited retail & personal service 
uses 

LO-3 
Limited office – 1 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

1.75 FAR 115’ 
9 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, lodging – limited retail & personal 
service uses 

MO-1 
Mid-range office – 1 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

2.0 FAR 135’ 
10 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, lodging – limited retail & personal 
service uses 

MO-2 
Mid-range office – 1 

15’ 
20’ adjacent 

to 
residential 
OTHER:  

3.0 FAR 160’ 
12 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, lodging – limited retail & personal 
service uses 



SETBACKS DISTRICT 
Front Side/Rear 

Density Height Lot 
Coverage 

Special 
Standards 

PRIMARY Uses 

OTHER:  
No Min. 

GO(A) 
General office 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

4.0 FAR 270’ 
20 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, lodging – limited retail & personal 
service uses 

NS(A) 
Neighborhood service 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

0.5 FAR 30’ 
2 stories 40%  Retail & personal service, office 

CR 
Community retail 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

0.75 FAR overall 
0.5 office 

54’ 
4 stories 60% Proximity Slope Visual 

Intrusion Retail & personal service, office 

RR 
Regional retail 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

1.5 FAR overall 
0.5 office 

70’ 
5 stories 80% 

Proximity Slope  
U-form setback 
Visual Intrusion 

Retail & personal service, office 

CS 
Commercial Service 

15’ 
0’ on 
minor 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

0.75 FAR overall 
0.5 office/ lodging/ 

retail combined 

45’ 
3 stories 80% Proximity Slope Visual 

Intrusion 

Commercial & business service, 
supporting retail & personal service & 
office 

LI 
Light Industrial 

15’ 

30’ adjacent 
to 

residential 
OTHER:  
No Min. 

1.0 FAR overall 
0.75 office/ retail 

0.5 retail 

70’ 
5 stories 80% Proximity Slope Visual 

Intrusion 
Industrial, wholesale distribution & 
storage, supporting office & retail 

IR 
Industrial research 

15’ 

30’ adjacent 
to 

residential 
OTHER:  
No Min. 

2.0 FAR overall 
0.75 office/ retail 

0.5 retail 

200’ 
15 stories 80% Proximity Slope Visual 

Intrusion 
Industrial, wholesale distribution & 
storage, supporting office & retail 

IM 
Industrial manufacturing 

15’ 
0’ on 
minor 

30’ adjacent 
to 

residential 
OTHER:  
No Min. 

2.0 FAR overall 
0.75 office/ retail 

0.5 retail 

110’ 
8 stories 80% Proximity Slope Visual 

Intrusion 
Industrial, wholesale distribution & 
storage, supporting office & retail 

CA-1(A) 
Central area 

0’ 0’ 20.0 FAR Any legal 
height 100%  All but the heaviest industrial uses 

CA-2(A) 
Central area 

0’ 0’ 20.0 FAR Any legal 
height 100%  All but the heaviest industrial uses 

MU-1 
Mixed use-1 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

0.8 FAR base 
1.0 FAR maximum 

+ bonus for residential 

90’ 
7 stories 

120’ 
9 stories 
with retail 

80% 
Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, retail & personal service, lodging, 
residential 

MU-2 
Mixed use-2 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

1.6 FAR base 
2.0 FAR maximum 

+ bonus for residential 

135’ 
10 stories 

180’ 
14 stories 
with retail 

80% 
Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, retail & personal service, lodging, 
residential 

MU-3 
Mixed use-3 

15’ 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

3.2 FAR base 
4.0 FAR maximum 

+ bonus for residential 

270’ 
20 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, retail & personal service, lodging, 
residential, trade center 

MC-1 
Multiple commercial-1 

15’ Urban 
form 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

0.8 FAR base 
1.0 maximum 

70’ 
5 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, retail & personal service, lodging 

MC-2 
Multiple commercial-2 

15’ Urban 
form 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

0.8 FAR base 
1.0 maximum 

90’ 
7 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, retail & personal service, lodging 

MC-3 
Multiple commercial-3 

15’ Urban 
form 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

1.2 FAR base 
1.5 maximum 

115’ 
9 stories 80% 

Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, retail & personal service, lodging 

MC-4 
Multiple commercial-4 

15’ Urban 
form 

20’ adjacent 
to 

residential 
OTHER:  
No Min. 

1.6 FAR base 
2.0 maximum 

135’ 80% 
Proximity Slope  
U-form setback 
Tower spacing 
Visual Intrusion 

Office, retail & personal service, lodging 

UC-1 
Urban Corridor-1 

10 DU/ acre 
0.6 FAR base 
2.0 maximum 

30’ – 55’ 
w/parking 

bonus 
80% 

2 story min. 
4 story max. 

Proximity Slope U-form 
setback 

Office, retail & personal service, multi-
family 

UC-2 
Urban Corridor-2 

35 DU/acre 
0.85 FAR base 
3.6 maximum 

40’ – 80’ 
w/parking 

bonus 
80% 

3 story min. 
6 story max. 

Proximity Slope U-form 
setback 

Office, retail & personal service, multi-
family 

UC-3 
Urban Corridor-3 

0’ 
Urban 
form 

O’ adjacent 
to CA, MU 
or UC; 10’ 
adjacent to 
R, TH, D or 
CH; 5’ all 

others 
45 DU/acre 

1.0 FAR base 
4.5 maximum 

55’ – 100’ 
w/parking 

bonus 
80% 

4 story min. 
8 story max. 

Proximity Slope U-form 
setback 

Office, retail & personal service, multi-
family 

P(A) 
Parking 

      Surface parking 
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Certificate of Occupancy
Address: 1 676 REGAL ROW 75247 Issued: 07/13/2017

Owner: BADGER TAVERN LP
7017 JOHN CARPENTER FWY DALLAS

DBA: LA ZONA ROSA CABARET DBA POKER HOUSE OF DALLAS

Land Use: (7396) COMMERCIAL AMUSEMENT (INSIDE)

Occupied Portion:

fc.,o.#: . 1612131019
Lot: 1 Block: 3/6375 Zoning: MU-3 PDD: SUP:
Historic Dist: Consv Dist: Pro Park: 107 Req Park: 107 Park Agrmt: N

Dwlg Units: Stories: 1 Occ Code: A2 Lot Area: 34060 Total Area: 10694

Type Const: VB
Sprinkler:

All Occ Load: 419 Alcohol: N Dance Floor: N

Remarks: ALLWORK SUBJECT TO FIELD INSPECTOR APPROVAL/ MAX OCC‘Y— ‘ ‘ ‘
MAIN ROOM= 322; VIP RM.=51 AND NEW PAT|O=46 PERSONS/
PARKING: 107 REQUIRED; 16 ON-SITE, 91 PROVIDED VIA PARKING AGREEMENT David Session, Building Official
WITH 1680 REGAL ROW

This certificate shall be diSplayed on the above premise at all times.

Sustainable Development and Construction | Building Inspection Division
|
214/948-4480 |www.dallascityhall.com
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E Certificate of Occupancy
City of Dallas

Address: 11834 HARRY HINES BLVD Ste:135, TEXAS Issued: 10/23/2020
CARD HOUSE 75234

Owner: RYAN CROW
11826 HARRY HINES BLVD.
DALLAS,TEXAS 75234

DBA: TEXAS CARD HOUSE

Land Use: (7396) COMMERCIAL AMUSEMENT (INSIDE)

Occupied Portion:

_C.O.#: 2003031040
Lot: 1 Block: A/6572 Zoning: lR,MU-2 PDD: SUP:
Historic Dist: Consv Dist: Pro Park: 77 Req Park: 77 Park Agrmt: N

Dwlg Units: Stories: 1 Occ Code: A2 Lot Area: 442326 Total Area: 7669
Type Const: VB Sprinkler: All Occ Load: 329 Alcohol: N Dance Floor:N

Remarks: NO ALCOHOL TO BE STORED, SOLD OR SERVED ON—SITE UNTIL TABC ‘ ‘ ‘
LICENSE OBTAINED; NO COIN-OPERATED MACHINES ALLOWED ON SITE. ALL
WORK SUBJECT TO FIELD INSPECTORS APPROVAL. TABS #20200012562 David Session, Building Official

This certificate shall be displayed on the above premise at all times.

Sustainable Development and Construction
| Building Inspection Division |2141948-4480 |u~vw.dallasoityhall.oom
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E Certificate of Occupancy
City of Dallas

Address: 11411 E NORTHWEST HWY Ste:111 75238 Issued: 06/22/2021

Owner: MATT MORGAN
11411 E NORTHWEST HWY Ste:111
DALLAS,TX

DBA: SHUFFLE#214

Land Use: (7396) COMMERCIAL AMUSEMENT (INSIDE)

Occupied Portion:

C.O.#: 2105031098
Lot: 1C Block: A/8043 Zoning: RR PDD: SUP:
Historic Dist: Consv Dist: Pro Park: 61 Req Park: 61 Park Agrmt: N

Dwlg Units: Stories: Occ Code: A3 Lot Area: 260707 Total Area: 6050
Type Const: IIA Sprinkler: Occ Load: Alcohol: N Dance FloorzN

Remarks: UPDATED 06/09/2021 - . .
TOTAL OLTO BE POSTED = 563 OCCUPANTS
NO COIN-OPERATED MACHINES OR ELECTRONIC GAMES OF AMUSEMENT David Session, Building Official

ON-SITE; NO PREPARING, SERVING OR SELLING OF FOOD OR BEVERAGES
ON-SITE

This certificate shall be displayed on the above premise at all times.

Sustainable Development and Construction | Building Inspection Division
| 214/948-4480|1MNw.dallascityhall.com
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1 

Maps of Poker Clubs in Dallas 

Poker House Dallas 

Texas Card House 



2 

Shuffle 214 



 3 

Dallas Poker Club 
 

 
 
Dallas Poker Club (expanded view) 
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Email Thread Between Joe Vongkaysone (Dallas Poker Club)  
and Megan Wimer (Assistant Building Official) 
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Dealer prepares to hand out cards. (Spectrum News 1)

POLITICS

B> 89AC> 7IC0A7D a 9E=A8
5:B1I8HED 9:26 52 C9 /:1. 20, 2021

DALLAS Ù Te]as is one of the strictest states when it comes to gambling, and the legalit^ of

poker rooms is argued often. Dallas approved its first official poker room,dTe]as Card

Housedback in 2019, which is still operating toda^ with plans to e]pand.

But District 12dDallas Cit^ CouncilmemberdCara Mendelsohndis pushingdfor a change to thedcit^

code,dso future poker rooms canÛt open in a retail space without adspecific use permitdor

consideration of nearb^ residential _oning to prevent them from opening where the^ arenÛt

wanted.

What You Need To Know

Te]as Card House in Dallas, made oĕcial in 2009, has plans to e]pand

 

District 12dDallas Cit^ CouncilmemberdCara Mendelsohndis pushingdfor a change to thedcit^ code,dso future poker rooms

canÛt open in a retail space without adspeciēc use permit

 

MendelsohnÛs district spans three counties: Collin, Denton and Dallas

 

Man^ people will sa^ poker rooms that are ÝlegalÞ are able to operate due to a ÝloopholeÞ indChapter 47 of the Te]as

Penal Code
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Te]as Card House (TCH) in Dallas. (Spectrum News 1)

"Poker rooms are not going to be welcomed in communities where the^ back up the single

famil^ housing. For the cit^, I think we need to look at entertainment districts and wa^s that we

could encourage people to be able to get together in a safe and legal wa^, not sure that this

business model fits that definition though,Þ Mendelsohn said. ÝPerhaps, there's a better place

for [poker rooms], if it's even legal, which I think is in question.Þ

The legalit^ of poker rooms is up in the air, depending on who ^ou talk to. Man^ people will sa^

poker rooms that are ÝlegalÞ are able to operate due to a ÝloopholeÞ indChapter 47 of the Te]as

Penal Code.

"In Te]as, most forms of gambling are illegal. But in the penal code, thereÛs a wa^ to run a

private club that gives ^ou a defense against prosecution for illegal gambling,Þ saiddTe]as Card

HousedCEO R^an Crow. "And ultimatel^ there's three things ^ou have to do. You have to pla^ in

a private setting, so we run as a private club. The second thing is ^ou can't have an economic

benefit from the gambling itself, so we don't take a rake. We do operate in a manner that we

essentiall^ charge b^ the hour to be within the facilit^. And the third thing is ever^one has to

have an equal chance of winning.Þ

Crow said games such as blackjack, craps or roulette, where there's a house advantage, are

illegal. The onl^ games run at Te]as Card House are ones where it's pla^er versus pla^er, and

there's no house component to it.

TCH customer puts mone^ forward. (Spectrum News 1)
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"Poker has been in Te]as since, I mean, it's called Te]as Hold'em. I mean, the game that most of

these gu^s are pla^ing originated here. And, ^ou know, all we're tr^ing to do is give people a

safe place to pla^. Because poker has been in Te]as, it never went awa^, it just got pushed

underground. And when things get pushed underground, good things don't happen. And so

we're tr^ing to bring poker in the limelight. We're tr^ing to take the stigma out of poker. It's safe,

it's fun. And done in the right atmosphere, it can be for ever^one. Pla^ers haven't had a lot of

options when it comes to pla^ing in legal places. You either have to drive to Louisiana, or ^ou

have to drive to Oklahoma or ^ou got to fl^ out to Vegas. And so, we feel that one of the

biggest things that we offer is a safe place to pla^ poker. A game that ^ou see on ESPN, ^ou

know, five nights a week.Þ

Crow sa^s there are man^ games operating underground in Dallas and around the state, but he

sa^s his poker rooms have actuall^ caused the number to go down.

ÝIn speaking with the authorities here in Dallas, it does sound like there's a little bit of a

gambling issue, or illegal gambling issue in Dallas. I think a lot of it is around eight liners. But as

far as poker rooms go, there are a number of them. I have not been to an^ of them m^self, so I

can't speak to the t^pes of games that are being run, but I know that the^ are prett^ prevalent.

And when something goes wrong in those games, the^'re ver^ unlikel^ to call the police or do

something about it,Þ Crow said. "Having a safe and legal place to pla^ is important and we

actuall^ have seen in man^ of the cities that have these clubs, the underground scenes or the

illegal games actuall^ tend to go awa^ over time. And we essentiall^ put them out of business,

for lack of a better term.Þ

Mendelsohn sa^s Te]as law states gambling is illegal, no Ýgra^ areasÞ about it. She sa^s poker

rooms are unwelcome in District 12, and if an^one pursues gambling in Collin Count^, the

District Attorne^ is Ýhapp^ to prosecute them for illegal gambling.Þ

"Gambling is illegal in Te]as. So, if the poker operators want to make it legal, the^ need to get

themselves to Austin and get them to pass a bill. But right now, when ^ou look at Chapter 47, it

seems prett^ clear that it's illegal. The^ would argue that there's some gra^ space in there. And

so probabl^, this is headed to a lawsuit. Whether that happens because of Collin Count^, or

whether that happens because of somewhere else doesn't much matter,Þ Mendelsohn said.

MendelsohnÛs district spans three counties, Collin, Denton and Dallas. She sa^s the Cit^ of

Dallas did approve two SUPs in the past, but even at the time, there was Ýgra^ space.Þ She said

the cit^ attorne^ is Ýrevisiting" and Ýdoing some additional research into the law.Þ

"I'm not going into a poker room. That's not m^ interest. I'm not opposed to poker. M^ husband

pla^s a monthl^ game and has for 20 ^ears. His poker games are not gambling. His poker game

is pla^ing cards with friends, drinking a beer and having some M&MÛs. So it's sociabilit^, but

there's nobod^ winning mone^,Þ Mendelsohn said. "And so literall^ the part that makes this

illegal, from what I read, I'm not an attorne^ Ù is that somebod^ is making mone^ in these

establishments. Whether that's food sales, alcohol sales, renting a chair, a fee to walk in the

door, somebod^ is making mone^ off of poker. When we talk about a game in somebod^'s home

Ù which I have no problem with Ù nobod^'s making mone^ other than the pla^ers themselves,

which is legal in Te]as. It is actuall^ one of the specific e]emptions."

Mendelsohn also raised the point that while the penal code states itÛs a defense to prosecution

if the Ýgambling occurred in a private place,Þ an^one could become a member at a poker club,

so it should be clarified as a cover charge.

ÝThe^ talk about the whole notion of, ÚIs it public or not public? Oh, people have to pa^ a

membership when the^ come in.Û But if an^one can become a member, thatÛs public. ThatÛs just

a cover charge,Þ Mendelsohn said.

 

DALLAS-FORT WORTH  daddNOVEMBER 4, 2021 LOG IN



11/4/21, 2:31 PM HoZ SokeU UoomV legall\ oSeUaWe giYen 'gUa\ aUeaV'

hWWSV://VSecWUXmlocalneZV.com/W[/dallaV-foUW-ZoUWh/neZV/2021/07/21/gambling-in-We[aV--hoZ-SokeU-UoomV-legall\-oSeUaWe-giYen--gUa\-aUeaV- 4/6

Empt^ table in TCH. (Spectrum News 1)

Crow sa^s while its membership requirements are not stringent, TCH doesnÛt just let an^one in.

"We take their driver's license, we scan it, we get all their information on file. The^ have to pa^

to become a member. But ^es, I mean we don't have a ver^ stringent membership polic^, but we

do, if we have problems with pla^ers. We do run background checks on them and we e]clude

people all the time,Þ Crow said. ÝSo, ^es we actuall^ have a prett^ health^ list of people who are

banned and are not allowed to enter in our club. And so not ever^one's just allowed in."

Crow sa^s heÛs not against MendelsohnÛs desire to require SUPs. He sa^s he just wants the

public to not be afraid of poker rooms, or have the wrong idea about the wa^ the^ operate.

"It actuall^ took us over two ^ears to get this club open. It's ver^ difficult to find a location,

especiall^ in a new cit^ where there are no clubs. We just wrapped up going through the SUP

process for the second of our locations here in Dallas and it's ver^ challenging. However, it has

its value.dWhen we first tried to get our [initial] SUP, we were contested b^ someone who was

essentiall^ ne]t to us. We brought them in, we showed them our club in Austin, and the^

subsequentl^ essentiall^ withdrew their opposition to it. We went to cit^ council and we were

able to get our SUP. And while it's ver^ difficult, it can be challenging to get. I'm not reall^

opposed to that, requiring those for clubs to make sure the clubs are doing the things the^'re

supposed to do to contribute positivel^ to the communit^," Crow said. "And so I don't think it's a

bad thing for cities to have. I will sa^ it's not eas^ and it definitel^ creates a barrier to entr^ into

the market. However, ^ou do know if ^ou get an SUP that the area ^ou're going into, that ^our

neighbors know who ^ou are, ^ou're welcome, and the^ see ^ou as a contributing member to

the communit^ and not a black e^e.Þ

d
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OFFICE OF THE CITY ATTORNEY  1500 Marilla St., Suite 7DN Dallas, TX 75201    PHONE 214-670-3519    FAX 214-670-0622 

November 5, 2021 

Via Email: Jennifer.munoz@dallascityhall.com 
Dallas Board of Adjustment 
c/o Jennifer Muñoz 
Administrator, Board of Adjustment 
1500 Marilla St., 5BN  
Dallas, Texas 75201 

Re: BDA 201-109; Khiem Phan d/b/a Dallas Poker Club at 2051 West Northwest 
Highway, Suite 10 (“Applicant”); Appeal of Building Official’s Decision denying 
application for certificate of occupancy 

Dear Board Members: 

This letter and the attached materials are the City’s written response to the above-listed 
Board of Adjustment appeal by the Applicant, set for hearing on Wednesday, November 17, 2021, 
at 1:00 p.m. This is an appeal from the denial of a certificate of occupancy (“CO”). The City urges 
the Board of Adjustment to affirm the Building Official’s decision because the proposed use 
violates state law which prohibits keeping a gambling place.  

I. BACKGROUND

A. Denial of application for a certificate of occupancy

The Applicant initially submitted a CO application dated February 24, 2021 (the 
“Application”). A copy of the CO Application is attached as Exhibit 1. A land use statement dated 
February 24, 2021, (copy attached as Exhibit 2) was submitted with the Application. 

On September 8, 2021, Applicant’s CO application was denied by Assistant Building 
Official Megan Wimer (“Building Official”). A copy of the notice of denial is attached as Exhibit 
3. The CO was denied in accordance with Section 306.5(1) of Chapter 52: Administrative
Procedures for the Construction Codes of the City of Dallas, a copy of which is attached as Exhibit
4. That section states:

“The building official shall deny an application for a certificate of occupancy if the building 
official determines: 1) The certificate of occupancy requested does not comply with the 
codes, the Dallas Development Code, other city ordinances, rules, or regulations, or any 
county, state, or federal laws or regulations.”  

The Building Official determined that the application and related materials showed that the 
property would be used in violation of the Texas Penal Code §47.04, “Keeping a Gambling Place.” 

BDA201-109_ATTACHMENT_B



November 5, 2021 
Bd. of Adjustment Appeal 
Page 2 

B. Statement provided by Applicant shows Applicant intended to operate a gambling
place.

A land use statement dated February 24, 2021, submitted by Khiem Phan on behalf of 
Applicant, (Exhibit 2) stated Applicant “intends to open and operate … a community social club 
known as Dallas Poker Club (DPC)”. The land use statement makes clear that the only significant 
activity taking place at the DPC facility will be poker. There will be no food or alcohol sold on 
site, and no other games or coin operated machines on site. Poker will be the only activity. 
Members will be required to pay “a monthly membership fee and also all members must pay a 
club access fee regardless of activity. The hours of operations will be from 2 p.m. to 2 a.m. 
(Monday-Sunday)”.    

C. Poker games in a commercial establishment where there is any economic benefit
are illegal in Texas.

Under Texas law, poker games or tournaments with bets and money changing hands in a 
commercial establishment where there is any economic benefit to any person or entity other than 
the personal winnings of the players are illegal – regardless of whether the activity occurs in a so-
called “private” club and regardless of whether or not the “house” takes any portion of the betting 
pools or pots in each poker game (regardless of whether the house takes a rake from each pot). If 
the house, host, or location where the poker players play charges any door fee, chair fee, 
membership fee (whether a daily, weekly, hourly, or annual fee), or derives any economic benefit 
of any kind from hosting the poker games then the activity is illegal because it constitutes “keeping 
a gambling place,” made unlawful by Texas Penal Code §47.04. Applicant appears to believe that 
if they operate their business as a “private club” charging membership fees and the house does not 
take a cut of the pot (or take a rake), the poker business would be legal, but Applicant is mistaken. 
Applicant’s proposed use clearly violates state law, therefore the Assistant Building Official 
properly denied the CO.  

II. DISCUSSION AND ARGUMENT

A. Texas law prohibits gambling or keeping a gambling place.

Chapter 47 of the Texas Penal Code declares gambling illegal in Texas. Texas Penal Code 
§47.04(a) (copy attached as Exhibit 5) provides that a person commits the offense of keeping a
gambling place if he knowingly uses or permits another to use as a gambling place any real estate,
building, room, or other property whatsoever under his control with an expectation that the
property will be used as a gambling place. Texas Penal Code §47.02(a)(3) (copy attached as
Exhibit 6) provides that a person commits the offense of gambling if he plays or bets for money
or other thing of value at any game played with cards or any other gambling device.  Under
§47.04(b) of the Texas Penal Code, it is an affirmative defense to prosecution for keeping a
gambling place if:

(1) the gambling occurred in a private place;
(2) no person received any economic benefit other than personal winnings; and
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(3) except for the advantage of skill or luck, the risks of losing and the chances of 
winning were the same for all participants.  

            (c) An offense under this section is a Class A misdemeanor. (emphasis added) 
 

In order to benefit from the affirmative defense, the Applicant must prove all three elements 
of the defense listed above. The Applicant fails to prove the defense if any person receives “any 
economic benefit” from the gambling activity “other than personal winnings.” This defense was 
designed and intended to allow (or not criminalize) the conduct where a person in their private 
home or similar “private place” invites friends over to play poker and make bets, where the host 
does not charge any fees (no membership fees, no door fees, no chair fees, and no hourly fees) for 
hosting the event and “no person received any economic benefit other than personal winnings.” 
The affirmative defense was not designed or intended to allow a commercial business to operate a 
poker club or poker room and sell so-called memberships (so it can call itself a “private” club) or 
collect fees or charges of any kind that results in the operator gaining an “economic benefit” which 
defeats the affirmative defense. The Applicant’s proposed operations on the site are clearly illegal 
as the house obtains an “economic benefit” by collecting membership fees. Therefore, the 
certificate of occupancy was properly denied.  

 
 

B. Applicant’s proposed use is a poker room, and it is not a private place under Texas 
gambling law.       

 
The Applicant makes no attempt to minimize the gambling aspect of its business operation 

where poker is the centerpiece of its business, if not the exclusive use. Calling it a private club and 
requiring persons to pay a membership fee does not qualify the business as a “private place” under 
Chapter 47 of the Texas Penal Code.  The definition of private place for purposes of the defense 
to keeping a gambling place is narrowly construed to exclude any place that the public has access 
to and instead applies only to friendly poker games among friends in someone’s private home.  For 
the defense to apply, the poker game must both occur in a private place, and there can be no 
economic benefit to any person other than personal winnings.  Applicant fails to meet either of 
these prongs, therefore the proposed use is in violation of state law and the certificate of occupancy 
was properly denied.     
 
        

III. LEGAL AUTHORITY 
 
A. Texas case law supports the Building Official’s decision because the requirement 

that “no person received any economic benefit” is construed broadly.  
 

In Gaudio v. State, No. 05-91-01862-CR, 1994 WL 67733 (Tex. App.—Dallas, March 7, 
1994, writ ref’d) (copy attached as Exhibit 7) the jury convicted the defendant of unlawfully 
keeping a gambling place. On appeal, the defendant argued that the affirmative defense to 
prosecution applied. The defendant rented an apartment where a group of friends gathered three 
nights a week to play poker. A dealer was hired to deal the cards and a waitress was hired to serve 
food and drinks during the games. The group agreed to cut from the betting pot from each hand to 
pay (or reimburse defendant) for the expenses defendant incurred in keeping the apartment to play 
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poker. (Id. at 1). The winner of each hand tipped the dealer, as the main source of the dealer’s 
compensation. (Id. at 1).  
 

At trial, the jury decided that elements (1) and (3) of the affirmative defense were 
established (i.e., the apartment was a “private place”, and the risks of losing were the same for all 
participants) and on appeal the State agreed that the evidence supported the jury’s findings on these 
two elements. (Id. at 2). The jury concluded that the defendant had failed to satisfy his burden to 
show the second element of his defense (i.e., that “no person received any economic benefit other 
than personal winnings”).  

 
On appeal, the Court noted that the dealer and the waitress had received an “economic 

benefit” as they were paid for their services to the poker players, which defeated the affirmative 
defense and was sufficient evidence to affirm the jury verdict and conviction. (Id. at 2). The Court 
also noted that even if the “economic benefit” element were viewed to mean that the host or 
sponsor of the “gambling place” can establish the defense as long as the host/sponsor does not 
receive “any economic benefit other than personal winnings”  then the defendant had derived an 
“economic benefit” because the rent for the apartment, which defendant was legally obligated to 
pay, was paid or reimbursed by others,  constituting an “economic benefit” and defeating the 
defense, so defendant’s conviction was affirmed. (Id. at 3). 

 
B. Texas Attorney General opinions support the Building Official’s decision. 
 
The Texas Attorney General has also provided some guidance on these issues. Texas 

Attorney General Opinion No. GA-0335 (2005) addresses the question whether it would be lawful 
for a bar/restaurant to host an on-premises poker tournament where: 1) participants pay a modest 
or nominal entry fee; and 2) the house intends to take no cut of the entry fee of each player and the 
entire prize pool generated by the number of players times each player’s entry fee will be paid out 
to the winning players at the end of the night.  

 
After analyzing relevant factors, the Opinion concludes: “…a bar or restaurant that hosts a 

Texas Hold-Em poker tournament would violate the prohibition against “keeping a gambling 
place.” Texas Penal Code §47.04(a). This Opinion makes clear that even if the house takes no cut 
of the entry fee paid by each player and the entire prize pool is fully disbursed to the winning 
players that fact or structure does not protect the host from the offense of “keeping a gambling 
place.”  

 
          The Applicant’s land use statement (See Exhibit 2) makes it clear that Applicant intends to 
collect monthly membership fees and club access fees from club members. Applicant plans to 
collect charges or assessments from persons who come to Applicant’s establishment to play poker. 
As a result of the collection of fees or charges of any kind, Applicant derives an “economic benefit” 
from the operations of the poker business, which defeats the affirmative defense and means that 
Applicant is “keeping a gambling place.” Furthermore, any employees who are paid to work at 
Applicant’s poker business derive an “economic benefit” from their employment, which means 
that Applicant cannot prove the affirmative defense.  
 
             Texas Attorney General Letter Opinion dated November 3, 1990 (LO-90-88) addresses 
whether a person located in Texas can call another state to play lottery games or other games of 
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chance which would be illegal in Texas and pay for the wagers or bets by using a credit card. The 
Opinion concludes that because the transactions would generate an economic benefit to a third 
party, the defense to prosecution would not apply. 
 

As demonstrated by this Opinion, the defensive requirement that “no person received any 
economic benefit” is viewed very broadly, such that if any person (either the host of the game(s), 
or a third party, or even an employee) derives any “economic benefit” from the gambling operation 
“other than personal winnings” received by the players, the affirmative defense to a gambling 
offense fails. Texas law prohibiting gambling is written in such a way that gambling cannot be 
operated as a business without violating the law, because when poker games are operated as a 
business then some person(s) will receive an economic benefit other than personal winnings. A 
poker game played in the host’s home (i.e., a “private place”) where there are no fees charged by 
the host, and no employees are paid to work at the games (so there is no business or commercial 
aspect to the activity) then the affirmative defense might be available. The affirmative defense is 
not intended to allow a commercial poker room to operate.  
 
 Texas Attorney General Opinion No. DM-344 (1995) addresses whether two or more 
persons, each using a separate personal computer in a private place, play a card game with each 
other and bet on the outcome of the game would constitute illegal gambling. The Opinion further 
explores what might constitute “private place” for purposes of the defense to prosecution under 
Chapter 47 of the Penal Code. The Opinion states whether a place is private is determined by the 
scope of access by others, and even a place traditionally viewed as private, such as a residence, 
would not be a private place for the purpose of the defense if the public had access to gamble there.     
 

IV. CONCLUSION 
 

              The Building Official correctly determined that Applicant’s proposed use (operating 
poker games and poker tournaments and collecting membership fees and access charges) would 
constitute illegal gambling, so the CO was properly denied. Not only would Applicant’s proposed 
business derive an economic benefit from the poker games, but the business also does not 
constitute a “private place” because a private club (as proposed by Applicant) is not synonymous 
with a “private place” under the Texas gambling laws. The board should reject Applicant’s appeal 
and affirm the Building Official’s correct decision.  
 
      Sincerely, 
 
      Gary R. Powell 
                                                                        Senior Assistant City Attorney 
 
 
      Charlotta S. Riley 

Senior Assistant City Attorney 
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Chapter 52: Administrative Procedures for the Construction Codes – Page 68 

 2. no action is taken by the applicant before the 30th day after the building official gives 
the applicant written notice that additional information, plans, diagrams, computations, 
specifications, or other data or supporting documents are necessary for issuance of the 
certificate of occupancy; or 

  3. no action is taken by the applicant before the 30th day after the building official gives 
the applicant written notice that corrections and a reinspection are necessary for 
issuance of the certificate of occupancy. (Ord. 26029; 26579) 

306.4.3 Extensions of time.  The building official may grant one or more extensions of time 
for periods not exceeding 120 days each for justifiable cause. If a request for extension is made 
by the applicant or the applicant’s agent, the request must be in writing and made within the 
time period sought to be extended. (Ord. 26029; 26579) 

306.5 Denial. The building official shall deny an application for a certificate of occupancy if the 
building official determines: 

 1. The certificate of occupancy requested does not comply with the codes, the Dallas 
Development Code, other city ordinances, rules, or regulations, or any county, state, or 
federal laws or regulations; 

 2. The information, plans, diagrams, computations, specifications, or other data or supporting 
documents submitted with the application clearly show that the use or occupancy will be 
operated in violation of the codes, the Dallas Development Code, other city ordinances, 
rules, or regulations, or any county, state, or federal laws or regulations; 

 3. The application contains false, incomplete, or incorrect information and the applicant has 
failed to correct or supplement the false, incomplete, or incorrect information within a 
reasonable time after the building official requests that the information be corrected or 
supplemented; or 

 4. The applicant does not possess a required city, county, state, or federal license, permit, or 
registration to operate the use or occupancy. (Ord. 26579) 

306.6 Issuance.  Unless the application for the certificate of occupancy has expired under Section 
306.4 or has been denied under Section 306.5, the building official shall issue a certificate of 
occupancy after a complete application has been filed, a true and correct copy of any required city, 
county, state, or federal license, permit, or registration to operate has been provided to the building 
official, and every necessary inspection has been made to determine compliance with the codes, 
the Dallas Development Code, other city ordinances, rules, or regulations, or any county, state, or 
federal laws or regulations.  (Ord. 26029; 26579) 

306.5 Denial. The building official shall deny an application for a certificate of occupancy if the f
building official determines:

g

The certificate of occupancy requested does not comply with the codes, the Dallas 
Development Code, other city ordinances, rules, or regulations, or any county, state, or

p y q p y ,

federal laws or regulations; 
p ,
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§ 47.04. Keeping a Gambling Place, TX PENAL § 47.04 
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KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 

Vernon’s Texas Statutes and Codes Annotated  
Penal Code (Refs & Annos) 

Title 10. Offenses Against Public Health, Safety, and Morals (Refs & Annos) 
Chapter 47. Gambling (Refs & Annos) 

V.T.C.A., Penal Code § 47.04 

§ 47.04. Keeping a Gambling Place 

Currentness 
 
 
(a) A person commits an offense if he knowingly uses or permits another to use as a gambling place any real estate, building, 
room, tent, vehicle, boat, or other property whatsoever owned by him or under his control, or rents or lets any such property 
with a view or expectation that it be so used. 
  
 
(b) It is an affirmative defense to prosecution under this section that: 
  
 

(1) the gambling occurred in a private place; 
  
 

(2) no person received any economic benefit other than personal winnings; and 
  
 

(3) except for the advantage of skill or luck, the risks of losing and the chances of winning were the same for all 
participants. 

  
 
(c) An offense under this section is a Class A misdemeanor. 
  
 

Credits 
 
Acts 1973, 63rd Leg., p. 883, ch. 399, § 1, eff. Jan. 1, 1974. Amended by Acts 1977, 65th Leg., p. 667, ch. 251, § 1, eff. Aug. 
29, 1977. Acts 1989, 71st Leg., ch. 1030, § 1, eff. Sept. 1, 1989. Acts 1993, 73rd Leg., ch. 900, § 1.01, eff. Sept. 1, 1994. 
  
 
Notes of Decisions (68) 
 

V. T. C. A., Penal Code § 47.04, TX PENAL § 47.04 
Current through the end of the 2021 Regular Session and Chapters 1 to 6 of the Second Called Session of the 87th 
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§ 47.02. Gambling, TX PENAL § 47.02 
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KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 

Vernon’s Texas Statutes and Codes Annotated  
Penal Code (Refs & Annos) 

Title 10. Offenses Against Public Health, Safety, and Morals (Refs & Annos) 
Chapter 47. Gambling (Refs & Annos) 

V.T.C.A., Penal Code § 47.02 

§ 47.02. Gambling 

Effective: January 1, 2016 

Currentness 
 
 
(a) A person commits an offense if he: 
  
 

(1) makes a bet on the partial or final result of a game or contest or on the performance of a participant in a game or 
contest; 

  
 

(2) makes a bet on the result of any political nomination, appointment, or election or on the degree of success of any 
nominee, appointee, or candidate; or 

  
 

(3) plays and bets for money or other thing of value at any game played with cards, dice, balls, or any other gambling 
device. 

  
 
(b) It is a defense to prosecution under this section that: 
  
 

(1) the actor engaged in gambling in a private place; 
  
 

(2) no person received any economic benefit other than personal winnings; and 
  
 

(3) except for the advantage of skill or luck, the risks of losing and the chances of winning were the same for all 
participants. 

  
 
(c) It is a defense to prosecution under this section that the actor reasonably believed that the conduct: 
  
 

(1) was permitted under Chapter 2001, Occupations Code; 
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Gaudio v. State, Not Reported in S.W.2d (1994)  
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1994 WL 67733 
Only the Westlaw citation is currently available. 

NOTICE: NOT DESIGNATED FOR PUBLICATION. 
UNDER TX R RAP RULE 47.7, UNPUBLISHED 
OPINIONS HAVE NO PRECEDENTIAL VALUE 

BUT MAY BE CITED WITH THE NOTATION “(not 
designated for publication).” 

Court of Appeals of Texas, Dallas. 

Richard Anthony GAUDIO, Appellant, 
v. 

The STATE of Texas, Appellee. 

No. 05-91-01862-CR. 
| 

March 7, 1994. 

On Appeal from the 204th Judicial District Court Dallas 
County, Trial Court Cause No. F91-23691-Q. 

Before LAGARDE, BURNETT and ROSENBERG, JJ. 
 
 

LAGARDE, Justice. 

 
 

O P I N I O N 

*1 A jury convicted appellant of unlawfully keeping a 
gambling place. The trial court set punishment at two 
year’s confinement, probated for three years, and a $1,000 
fine. Appellant contends that the evidence is insufficient 
to support his conviction and that the trial court erred in 
denying his motion to suppress. We overrule appellant’s 
points of error and affirm the trial court’s judgment. 
  
 
 

SUFFICIENCY OF THE EVIDENCE 

At trial, appellant presented evidence on the statutory 
affirmative defense to unlawfully keeping a gambling 

place. Appellant had to prove by a preponderance of the 
evidence that: (1) the gambling occurred in a private 
place; (2) no one received an economic benefit other than 
personal winnings; and (3) there was an equal chance of 
winning in poker. The jury found that appellant received 
an economic benefit, thereby finding that appellant failed 
to prove his affirmative defense. 
  
Appellant argues that the jury’s finding that he received 
an economic benefit is against the great weight and 
preponderance of the evidence. He asserts, therefore, that 
the evidence is insufficient to support his conviction. The 
State argues that the evidence supports the jury’s finding 
on economic benefit. 
  
 

A. Relevant Facts 

A group of friends gathered at an apartment rented by 
appellant to play poker three nights a week. The group 
agreed to cut the betting pot from each hand to pay for the 
expenses connected with keeping the apartment to play 
poker. The group hired a dealer to deal the cards. They 
also hired a waitress who served food and drinks during 
the games. Police executed a search warrant at the 
apartment during a poker game and arrested appellant. 
  
The evidence on economic benefit was not disputed. The 
dealer testified to the following facts: he dealt the cards at 
the poker games three nights a week; he cut money from 
the betting pots to pay the expenses of maintaining the 
apartment; he gave the money to appellant; the winner of 
each hand tipped him for his services; and he would play 
poker from time to time. 
  
Defense witnesses testified to the following facts: 
appellant volunteered to lease the apartment in his name; 
cuts were taken from the poker pot to pay expenses; the 
expenses included the apartment’s rent, the telephone, 
playing cards, poker chips, food, alcohol and cigarettes; 
everyone agreed to paying the expenses from the cuts 
from the betting pot; and once they covered expenses 
there were no more cuts to the betting pot. 
  
 

B. Standard of Review 

The Texas Constitution authorizes a court of appeals to 
review factual sufficiency questions on a defendant’s 
affirmative defense. Meraz v. State, 785 S.W.2d 146, 
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154 (Tex. Crim. App. 1990). When a court of appeals is 
called upon to examine whether an appellant proved his 
affirmative defense, the correct standard of review is 
whether after considering all the evidence relevant to the 
issue at hand, the judgment is so against the great weight 
and preponderance of the evidence so as to be manifestly 
unjust. See Meraz, 785 S.W.2d at 155. 
  
*2 Appellant argues that the great weight and 
preponderance of the evidence shows that he proved his 
affirmative defense, thus the State failed in its burden to 
prove the elements of the offense beyond a reasonable 
doubt. However, at the foundation of every affirmative 
defense is the practical, if not technical, necessity of the 
defendant acknowledging that he committed the otherwise 
illegal conduct. Meraz, 785 S.W.2d at 153. Therefore, 
proof of an affirmative defense does not necessarily mean 
there was insufficient evidence to support the conviction. 
  
 

C. Applicable Law 

The penal code defines the offense of unlawfully keeping 
a gambling place and the affirmative defense to the 
offense as follows: 
(a) a person commits an offense if he knowingly uses or 
permits another to use as a gambling place any real estate, 
building, room, tent, vehicle, boat, or other property 
whatsoever owned by him or under his control, or rents, 
or lets any such property with a view or expectation that it 
be so used. 
  
(b) it is an affirmative defense to prosecution under this 
section that: 
  
(1) the actor engaged in gambling in a private place 
  
(2) no person received any economic benefit other than 
personal winnings; and 
  
(3) except for the advantage of skill or luck, the risks of 
losing and the chances of winning were the same for all 
participants. 
  

(Emphasis added.) TEX. PENAL CODE ANN. § 
47.04 (Vernon 1989). The practice commentary following 

section 47.04 states: 
Unfortunately the statement of the defense is defective in 
this section, but hopefully the courts will interpret it 
according to the legislature’s clear intent-as if it read: 
  

(b) It is a defense to prosecution under this section that: 
  
  
 
 

* * * 

(2) no person gambling there received any economic 
benefit other than personal winnings.... 
(Emphasis added.) Seth S. Searcy III & James R. 
Patterson, Practice Commentary, TEX. PENAL 
CODE ANN. § 47.04 (Vernon 1989). 
  
The penal code defines benefit as anything reasonably 
regarded as economic gain or advantage, including benefit 
to any other person in whose welfare the beneficiary is 
interested. TEX. PENAL CODE ANN. § 1.07 
(Vernon 1989). 
  
The penal code does not define economic. When a statute 
does not define the language it uses, the courts should 
interpret the statute using the common usage of the word. 

 Campos v. State, 623 S.W.2d 657, 658 (Tex. Crim. 
App. 1981); TEX. GOV’T CODE ANN. § 311.011 
(Vernon 1988). Economic means of or pertaining to the 
production, development, and management of material 
wealth or finances. THE AMERICAN HERITAGE 
DICTIONARY (1991). 
  
 

D. Application of Law to Facts 

The jury found that the apartment was a private place and 
that poker is a game with an equal chance of winning 
except for the advantage of skill or luck. TEX. 
PENAL CODE ANN. § 47.04(b)(1), and (3). The State 
and appellant agree that the evidence supports those jury 
findings. The testimony on economic benefit is 
undisputed. 
  
*3 Based on the plain language of the statute no person 
can receive an economic benefit. If we apply the plain 
language of the statute, the jury’s finding is not against 
the great weight and preponderance of the evidence. In 
this case the waitress and dealer received tips from the 
players. The receipt of money as tips is an economic 
benefit. 
  
If we interpret the statute as the practice commentary 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990022923&pubNum=713&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_713_154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)#co_pp_sp_713_154
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4ce676d8e7d611d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=92da37e799e84ed4b2205410e06c0f1b&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990022923&pubNum=713&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_713_155&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)#co_pp_sp_713_155
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4ce676d8e7d611d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=92da37e799e84ed4b2205410e06c0f1b&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990022923&pubNum=713&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_713_153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)#co_pp_sp_713_153
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N5D32BBB0BE7411D9BDF79F56AB79CECB&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=92da37e799e84ed4b2205410e06c0f1b&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES47.04&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES47.04&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N5D32BBB0BE7411D9BDF79F56AB79CECB&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=92da37e799e84ed4b2205410e06c0f1b&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES47.04&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N5D32BBB0BE7411D9BDF79F56AB79CECB&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=92da37e799e84ed4b2205410e06c0f1b&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES47.04&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES47.04&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N11ED749093E111E9A0DDE3FA1FED11A6&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=92da37e799e84ed4b2205410e06c0f1b&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES1.07&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I37983d0ce7ae11d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=92da37e799e84ed4b2205410e06c0f1b&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981148116&pubNum=713&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_713_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)#co_pp_sp_713_658
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981148116&pubNum=713&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_713_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)#co_pp_sp_713_658
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000176&cite=TXGTS311.011&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N5D32BBB0BE7411D9BDF79F56AB79CECB&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=92da37e799e84ed4b2205410e06c0f1b&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES47.04&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES47.04&originatingDoc=I64882442eb3811d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)


Gaudio v. State, Not Reported in S.W.2d (1994)  
 
 

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3 
 

suggests, i.e., that no person gambling there received an 
economic benefit, the evidence still supports the jury’s 
finding. The dealer received money as a tip for each hand 
he dealt. He played poker with the others from time to 
time. The dealer’s tips were an economic benefit to a 
person gambling there. Therefore, someone who gambled 
at the apartment received an economic benefit other than 
personal winnings. 
  
Even if we interpret section 47.04, as appellant argues, 
to mean only the defendant cannot receive an economic 
benefit, the jury’s finding that appellant received an 
economic benefit is not against the great weight and 
preponderance of the evidence. Appellant did not dispute 
that he was the lessee on the lease for the apartment. The 
State and appellant introduced evidence that the players 
paid the rent from cuts of the betting pots. 
  
As lessee, appellant was legally obligated to pay the rent 
on the apartment. Paying the rent from the money cut 
from the betting pots relieved appellant of this legal 
obligation. We conclude that paying rent that another is 
legally obligated to pay is an economic benefit to that 
person. 
  
The jury’s finding that appellant received an economic 
benefit is not against the great weight and preponderance 
of the evidence. We overrule appellant’s first point of 
error. 
  
 
 

MOTION TO SUPPRESS 

Appellant contends that the trial court should have 
suppressed all evidence and testimony resulting from the 
search warrant in this case. Appellant argues that the 
affidavit supporting the warrant does not provide probable 
cause for the warrant. Appellant claims that the affidavit 
is inadequate because it does not state the basis of the 
informant’s knowledge. 
  
The State contends that the affidavit provides probable 
cause for the warrant, arguing that independent 
corroboration by the police overcame any defects in the 
affidavit. Alternatively, the State argues that the doctrine 
of curative admissibility cures any error. Finally, the State 
argues that the failure to suppress the evidence is 
harmless under rule 81(b)(2) of the rules of appellate 
procedure. TEX. R. APP. P. 81(b)(2). 
  
 

A. Relevant Facts 

Sergeant Nelson testified that a confidential informant 
told him that people were gambling on a regular basis at 
4043 Harvest Hill Road in apartment ## 2164. Apartment 
# 2164 was the apartment rented by appellant where the 
group gathered to play poker. Nelson and other officers 
conducted surveillance to confirm the informant’s 
information. For approximately one month the officers 
conducted surveillance of the apartment three nights a 
week. 
  
*4 The affidavit filed by Nelson to get the search warrant 
contained the following statements: 
1. Affiant talked with a confidential informant who is 
known to the affiant. The affiant first talked to the 
informant one month before and was told that the 
informant had found and had personal knowledge that 
appellant was keeping the apartment as a gambling place. 
The informant stated that appellant is conducting a 
gambling operation and is receiving a fee for his services. 
  
2. The informant stated appellant operates a gambling 
place on Monday, Thursday, and Saturday nights, 
beginning at approximately 8:00 p.m. and continuing past 
midnight. 
  
3. Based on the information supplied by the informant, 
affiant conducted surveillance. Affiant observed several 
persons, some of which are known gamblers, entering the 
apartment. 
  
4. The affiant has personally verified the address and has 
observed persons known to affiant as gamblers enter the 
apartment. The people are allowed entrance after 
recognition by someone inside the apartment. 
  
5. On two different occasions, Nelson has observed 
people sitting around a table inside the apartment. The 
confidential informant stated the poker table is located in 
the living room area. 
  
6. The informant states that the betting pot on the table is 
cut by the dealer of the cards. 
  
7. This informant is known to the affiant and has on 
previous occasions given information to affiant regarding 
the violations of gambling laws of the State of texas and 
on each and every occasion this information has been 
confirmed and found to be true and correct. The informant 
has furnished information to the affiant within the past 
year which has led to the arrest of numerous persons for 
illegal gambling offenses. 
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B. Applicable Law 

A search warrant must be based upon probable cause. 
U.S. CONST. amend. IV. Under the Fourth Amendment, 
an affidavit is sufficient to show probable cause if, from 
the totality of the circumstances reflected in the affidavit, 
it provided the magistrate with a substantial basis for 
concluding that probable cause existed. Illinois v. 
Gates, 462 U.S. 213, 238-39 (1983). Probable cause 
sufficient to support a search warrant exists if the facts 
contained within the four corners of the affidavit and the 
reasonable inferences drawn therefrom justify the 
magistrate’s conclusion that the object of the search is 
probably on the premises at the time of issuance. 

Cassias v. State, 719 S.W.2d 585, 587-88 (Tex. Crim. 
App. 1986) (op. on reh’g). 
  
In ascertaining whether a search warrant is based on 
probable cause, we interpret the affidavit in a 
common-sense, realistic manner. The magistrate is 
entitled to draw reasonable inferences from the facts 
contained in the affidavit. Ellis v. State, 722 S.W.2d 192, 
196 (Tex. App.-Dallas 1986, no pet.). We give the 
magistrate’s determination of probable cause great 
deference. Gates, 462 U.S. at 236. Our review of the 
sufficiency of an affidavit is not a de novo review. As 
long as a magistrate had a substantial basis for concluding 
that a search would uncover evidence of wrongdoing the 
Fourth Amendment is satisfied. See Johnson v. State, 
803 S.W.2d 272, 289 (Tex. Crim. App. 1990) cert. 
denied, 111 S. Ct. 2914 (1991). 
  
*5 Although the informant’s veracity and reliability are 
no longer separate and independent requirements for each 
case, they are still “highly relevant” considerations in the 
totality of the circumstances review. Gates, 462 U.S. 
at 231. There must be some indicia of reliability of the tip. 

Knight v. State, 814 S.W.2d 545, 547 (Tex. 
App.-Houston [1st Dist.] 1991, no pet.). The affiant’s 
statement that the informant is reliable and has provided 
information in the past that led to convictions is sufficient 
to establish the informant’s reliability. Carmichael v. 
State, 607 S.W.2d 536, 538 (Tex. Crim. App. 1980). 
  
If information from an unknown informant alone does not 
show probable cause, an informant’s tip combined with 
independent police investigation may provide a 
substantial basis for the probable cause finding. 

Janecka v. State, 739 S.W.2d 813, 825 (Tex. Crim. 

App. 1987). Corroboration of the details of an informant’s 
tip by independent police work is another relevant 
consideration in the totality of the circumstances analysis. 

Lowery v. State, 843 S.W.2d 136, 141 (Tex. 
App.-Dallas 1992, no pet.). 
  
 

C. Application of Law to Facts 

1. Informant’s Tip 

The magistrate had a substantial basis to determine the 
informant was reliable. The affiant stated that every time 
the informant gave him information he found it to be true 
and correct. He also said that in the past year the 
informant provided information that led to numerous 
arrests. See Carmichael, 607 S.W.2d at 538. 
  
However, the affidavit does not state the basis of the 
informant’s knowledge. The affidavit does not provide 
any means of determining how the informant got his 
information. The affiant’s statement that the informant 
had found and had personal knowledge that people were 
gambling in the apartment is conclusory.  See Ware v. 
State, 724 S.W.2d 38, 41 (Tex. Crim. App. 1986). From 
the affidavit, the magistrate could not determine the 
source of the informant’s tip. 
  
The informant’s reliability and the basis of his knowledge 
are only relevant factors to determine if there is probable 
cause and are not determinative.  Gates, 362 U.S. at 231. 
One of the factors can show the tip is reliable without the 
other factor. In Gates, the informant’s basis of knowledge 
was sufficient to show the tip was reliable even though 
the informant’s motives were suspect. See Gates, 362 
U.S. at 235. However, we conclude that without some 
basis to determine the source of the informant’s tip, the 
statement that the informant is reliable is insufficient to 
show that the tip was reliable. The informant’s tip alone is 
insufficient to provide the magistrate with a substantial 
basis for determining probable cause existed. 
  
 

2. Corroboration 

Our conclusion that the informant’s tip, standing alone, 
does not show probable cause does not end our review. If 
an informant’s tip is insufficient, independent police 
investigation that corroborates the tip can be used to 
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supplement the tip. The tip plus corroboration can then 
provide a substantial basis for the magistrate’s probable 
cause finding. Corroboration of an informant’s tip must 
consist of more than just innocent activity. See 

Lowery, 843 S.W.2d at 143. 
  
*6 Based on the informant’s tip, Nelson conducted 
surveillance of the apartment. During his surveillance he 
observed many people coming and going from the 
apartment on the nights the informant said gambling 
occurred. He stated that people were not admitted until 
they were identified by people inside the apartment. 
Nelson said that he could observe people sitting around a 
table in the apartment. Nelson also said that during his 
observations of the apartment he saw persons known to 
him as gamblers enter the apartment. We conclude that 
these observations sufficiently corroborate the 
informant’s tip. 
  
Combining Nelson’s observations and the informant’s tip, 
we conclude that there was a substantial basis for the 
magistrate’s determination that there was probable cause 
to support the warrant. Based on the totality of the 
circumstances reflected in the affidavit, we conclude that 
the affidavit provided a substantial basis for the 
magistrate’s determination. We overrule appellant’s 
second point of error. 

  
Because of our determination that the affidavit provided 
probable cause for the search warrant, we do not reach the 
State’s alternative arguments under its second 
counterpoint. 
  
 
 

CONCLUSION 

We overrule appellant’s first point of error because the 
evidence supported the jury’s finding that appellant 
received an economic benefit. We overrule appellant’s 
second point of error because under the totality of the 
circumstances test the affidavit provided probable cause 
for the warrant. 
  
We affirm the trial court’s judgment. 
  

All Citations 

Not Reported in S.W.2d, 1994 WL 67733 
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BOARD OF ADJUSTMENT WEDNESDAY, NOVEMBER 17, 2021 
CITY OF DALLAS, TEXAS 
 
FILE NUMBER:    BDA190-090(JM) 

BUILDING OFFICIAL’S REPORT: Application of Thomas Shields, represented by 
Steven Dimitt for a special exception to the Modified Delta Overlay District No. 1 
regulations at 3016 Greenville Avenue. This property is more fully described as Lot 11, 
Block 2168, and is zoned Conservation District No. 11 with Modified Delta Overlay 
District No.1, which states that the rights to nonconforming delta parking credits are lost 
if the use is vacant for 12 months or more. The applicant proposes to restore the lost 
delta parking credits, which will require a special exception to the Modified Delta 
Overlay District No. 1 regulations.  

LOCATION: 3016 Greenville Avenue   

APPLICANT:  Thomas Shields 
  Represented by Steven Dimitt  
UPDATE: 
On August 18 and January 20, 2021, November 18, and October 21, 2020, the Board of 
Adjustment Panel B conducted a public hearing on this application and delayed action 
per the applicant’s request. No changes have been made. The zoning case is still 
pending and the applicant is seeking a new holdover.  

REQUEST:   
A request for a special exception to the Modified Delta Overlay District No. 1 regulations 
to carry forward nonconforming parking spaces under the delta theory that were 
terminated since the use on the site was discontinued or remained vacant for 12 months 
or more is made in order for the applicant to obtain a Certificate of Occupancy for a 
retail use for the vacant commercial structure on the subject site.   

STANDARD FOR SPECIAL EXCEPTION TO THE MODIFIED DELTA OVERLAY 
DISTRICT No. 1 REGULATIONS TO CARRY FORWARD NONCONFORMING 
PARKNG AND LOADING SPACES UNDER THE DELTA THEORY WHEN A USE IS 
DISCONTINUED OR REMAINS VACANT FOR 12 MONTHS OR MORE:  
The Modified Delta Overlay District No. 1 states that the right to carry forward 
nonconforming parking and loading spaces under the delta theory terminates when a 
use is discontinued or remains vacant for 12 months or more. The board of adjustment 
may grant a special exception to this provision only if the owner can demonstrate that 
there was not an intent to abandon the use even though the use was discontinued or 
remained vacant for 12 months or more by proving the occurrence of an extreme 
circumstance, which shall include but not be limited to the following:   

1. A decline in the rental rates for the area which has affected the rental market.  



2. An unusual increase in the vacancy rates for the area which has affected the rental 
market.  

3. Obsolescence of the subject property, including environmental hazards, extensive 
renovation or remodeling, and extreme deterioration of adjacent properties affecting 
the marketability of property. 

 
STAFF RECOMMENDATION:  
Approval 

Rationale: 

• Staff concluded that the applicant had demonstrated that there was not an intent to 
abandon the use even though the use was discontinued or remained vacant for 12 
months or more by proving the occurrence of the following extreme circumstances:   

The applicant documented how extensive renovation or remodeling was necessary 
because the structure on the site was in poor condition. Construction was ongoing from 
December 2018 through approximately February 2020. 

 
BACKGROUND INFORMATION: 
Zoning:      
 

Site: CD No. 11 with an MD Overlay District No. 1 
North: CD Nos. 9 and 11 with an MD Overlay District No. 1 
South: CD No. 11 with an MD Overlay District No. 1 
East: CD No. 11 with an MD Overlay District No. 1 
West: CD Nos. 9 with an MD Overlay District No. 1 
 

Land Use:  
The subject site is developed with a commercial structure. The areas to the north, 
south, and west are developed with residential uses; and the area to the east is 
developed with commercial uses. 
 
Zoning/BDA History:    
While there have been no zoning/BDA cases within the area in the last five years, there 
are three other BDA cases at the subject site currently.  
 
GENERAL FACTS/STAFF ANALYSIS:  
This request focuses on carrying forward nonconforming parking spaces under the delta 
theory terminated because a part of the structure/use on the site was discontinued or 



remained vacant for 12 months or more. Reinstating the delta credits would allow for the 
applicant to maintain a Certificate of Occupancy for a general merchandise or food store 
use [Uptown Dog] which is currently in question due to the period of vacancy discovered 
since the prior tenant. 

The subject site is zoned Conservation District No. 11 with Modified Delta Overlay 
District No.1. According to DCAD, the property at 3016 Greenville Avenue is developed 
with a “retail strip” with over 12,210 square feet of floor area built in 1930. 

The Dallas Development Code provides the following relating to nonconformity of 
parking or loading: 

− Increased requirements. A person shall not change a use that is nonconforming 
as to parking or loading to another use requiring more off-street parking or 
loading unless the additional off-street parking and loading spaces are provided. 

− Delta theory. In calculating required off-street parking or loading, the number of 
nonconforming parking or loading spaces may be carried forward when the use 
is converted or expanded. Nonconforming rights as to parking or loading are 
defined in the following manner: required parking or loading spaces for existing 
use minus the number of existing parking or loading spaces for existing use 
equals nonconforming rights as to parking or loading. 

− Decreased requirements. When a use is converted to a new use having less 
parking or loading requirement, the rights to any portion of the nonconforming 
parking or loading that are not needed to meet the new requirements are lost. 

In 1987, the City Council created “Modified Delta Overlay Districts” in those areas where 
it has determined that a continued operation of the delta theory is not justified because 
there is no longer a need to encourage redevelopment and adaptive reuse of existing 
structures, or a continued application of the delta theory will create traffic congestion 
and public safety problems and would not be in the public interest. 

In a modified delta overlay district, the city council may limit the number of percentages 
of nonconforming parking or loading spaces that may be carried forward by a use under 
the delta theory. An ordinance establishing a modified delta overlay district may not 
increase the number of nonconforming parking or loading spaces that may be carried 
forward under the delta theory when a use is converted or expanded. 

An ordinance establishing a modified delta overlay district must provide that when a use 
located in the district is converted to a new use having less parking or loading 
requirements, the rights to any portion of the nonconforming parking or loading not 
needed to meet the new requirements are lost. 
An ordinance establishing a modified delta overlay district may provide that rights under 
the delta theory terminate when a use for which the delta theory has been applied is 
discontinued. 



In 1987, the City Council established Modified Overlay District No. 1 (the Greenville 
Avenue Modified Delta Overlay District) which stated among other things: 

− That no nonconforming parking spaces may be carried forward by a use under 
the delta theory when a use in the Community Retail District with an MD Overlay 
District No. 1a is expanded. 

In 1995, the City Council amended Modified Overlay District No. 1 (the Greenville 
Avenue Modified Delta Overlay District) which stated among other things: 

− The right to carry forward nonconforming parking and loading spaces under the 
delta theory terminates when a use is discontinued or remains vacant for 12 
months or more. The board of adjustment may grant a special exception to this 
provision only if the owner can demonstrate that there was not an intent to 
abandon the use even though the use was discontinued or remained vacant for 
12 months or more by proving the occurrence of an extreme circumstance, which 
shall include but not be limited to the following:  

1. A decline in the rental rates for the area which has affected the rental market.  

2. An unusual increase in the vacancy rates for the area which has affected the 
rental market.  

3. Obsolescence of the subject property, including environmental hazards, 
extensive renovation or remodeling, and extreme deterioration of adjacent 
properties affecting the marketability of property. 

 
Timeline:   
 
August 4, 2020: The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report. 

September 18, 2020:  The Board of Adjustment Secretary randomly assigned this case to 
Board of Adjustment Panel B.  

September 18, 2020 The Board Administrator emailed the applicant’s representative the 
public hearing date and panel that will consider the application; the 
September 30, 2020.deadline to submit additional evidence for staff 
to factor into their analysis; and the October 9, 2020 deadline to 
submit additional evidence to be incorporated into the board’s 
docket materials and the following information:  

• a copy of the application materials including the Building 
Official’s report on the application. 



• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to “documentary evidence.” 

September 30, 2020:   The applicant submitted additional information to staff beyond what 
was submitted with the original application (Attachment A). 

October 2,2020: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the October 
public hearings. The review team members in attendance included 
the Sustainable Development and Construction: Assistant Director,  
Assistant Building Official, the Board of Adjustment Chief 
Planner/Board Administrator, the Building Inspection Senior Plans 
Examiner/Development Code Specialist, the Building Inspection 
Senior Plans Examiner/Development Sign Code Specialist, Senior 
Engineer, the Board of Adjustment Senior Planner, and the 
Assistant City Attorney to the Board. 

October 21, 2020:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the next public hearing to be held on November 18, 2020. 

October 26, 2020:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

October 29,2020: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the November 
public hearing. The review team members in attendance included: 
the Sustainable Development and Construction Assistant Director, 
the Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Building Inspection Senior Plans Examiner/Development Sing 
Specialist, the Sustainable Development and Construction Senior 
Engineer, the Sustainable Development and Construction 
Department Board of Adjustment Senior Planner, the Assistant 
City Attorney to the Board. 

 



November 18, 2020:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the next public hearing to be held on January 20, 2021. 

November 23, 2020:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

January 20, 2021:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the August 18, 2021. 

January 26, 2021:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

August 23, 2021:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

No review comment sheets with comments were submitted in 
conjunction with this application. 

 
BOARD OF ADJUSTMENT ACTION:   August 18, 2021 
 
APPEARING IN FAVOR:                Steven Dimitt 1201 N. Riverfront Blvd. #150 Dallas, 

TX.  
 
APPEARING IN OPPOSITION:       None.  
 
MOTION:  Slade 
 

 I move that the Board of Adjustment in Appeal No. BDA 190-090, hold this matter under 
advisement until November 17, 2021. 

 
SECONDED: Vermillion 
AYES: 4 - Shouse, Slade, Vermillion, Brooks 
NAYS: 0 -  
MOTION PASSED: 4 – 0 (unanimously) 
 
BOARD OF ADJUSTMENT ACTION:   January 20, 2021 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX   
                                              
 



 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
     Richard Soltes 5607 Monticello Dallas, TX. 
     Mike Northrup 5703 Goliad Ave., Dallas, TX 
      Bruce Richardson 5607 Richmond Ave. Dallas, TX.  
MOTION:  Vermillion 
 
I move that the Board of Adjustment in Appeal No. BDA 190-090, hold this matter under 
advisement until August 18, 2021. 
  
SECONDED: Williams 
AYES: 5 - Schwartz, Shouse, Vermillion, Johnson, Williams 
NAYS: 0  
MOTION PASSED: 5 – 0 (unanimously) 
 
 
BOARD OF ADJUSTMENT ACTION:   November 18, 2020 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX   
                                             Tom Shields 418 E. Shore Dr. Clearlake Shores, TX 
 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
     Pasha Heidari 3020 Greenville Ave. Dallas, TX. 
     Chuck DeShazo 400 S. Houston St. #330, Dallas, TX. 
     Mike Northrup 5703 Goliad Ave., Dallas, TX 
      Bruce Richardson 5607 Richmond Ave. Dallas, TX.  
 
MOTION#1:  Brooks 
 
I move that the Board of Adjustment, in Appeal No. BDA 190-090, on application of Thomas 
Shields, represented by Steve Dimitt, grant the request to carry forward delta credits as a 
special exception to the Modified Delta Overlay District No. 1 regulations in the Dallas 
Development Code, because our evaluation of the property and the testimony shows that there 
was not an intent to abandon the use even though the use was discontinued or remained vacant 
for 12 months or more by proving the occurrence of an extreme circumstance including: 

Obsolescence of the subject property, including environmental hazards, extensive 
renovation or remodeling, and extreme deterioration of adjacent properties is affecting 
the marketability of the property. 

 
SECONDED: Schwartz 
AYES: 3 - Schwartz, Brooks, Jones  
NAYS: 2 – Vermillion, Shouse 
MOTION FAILED: 3 – 2 
 
MOTION#2:  Vermillion 
 
I move that the Board of Adjustment, in Appeal No. BDA 190-090, on application of Thomas 
Shields, represented by Steven Dimitt, deny the special exception requested by this applicant 
without prejudice, because our evaluation of the property and the testimony did not 



demonstrate an extreme circumstance to justify a lack of intent to abandon the use that was 
discontinued or vacant for 12 months or more. 
 
SECONDED: Jones 
AYES: 5 - Schwartz, Shouse, Vermillion, Jones, Brooks  
NAYS: 0 
MOTION PASSED: 5 – 0 (unanimously) 
 
MOTION#3 (Motion to Reconsider): Brooks 
 
I move that the Board of Adjustment reconsider the decision to deny the applicant’s request in 
appeal number BDA 190-090. 

SECONDED: Vermillion 
AYES: 5 - Schwartz, Shouse, Vermillion, Jones, Brooks 
NAYS: 0 
MOTION PASSED: 5 – 0 (unanimously) 
 
MOTION#4:  Brooks 
 
I move that the Board of Adjustment in Appeal No. BDA 190-090, hold this matter under 
advisement until January 20, 2021.  

 
SECONDED: Vermillion 
AYES: 5 - Schwartz, Shouse, Vermillion, Johnson, Williams  
NAYS: 0 
MOTION PASSED: 5 – 0 (unanimously) 
 
BOARD OF ADJUSTMENT ACTION:   October 21, 2020 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX                                               
 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
      Bruce Richardson 5607 Richmond Ave. Dallas, TX.  
 
MOTION:  Shouse 
 
I move that the Board of Adjustment in Appeal No. BDA 190-090, hold this matter under 
advisement until November 18, 2020. 
 
SECONDED: Vermillion 
AYES: 5 - Schwartz, Shouse, Vermillion, Johnson, Williams  
NAYS: 0 
MOTION PASSED: 5 – 0 (unanimously) 
 
 
 
 
 



 



 



 



09/30/2020 

 Notification List of Property Owners 

 BDA190-090 

 29  Property Owners Notified 

 

 Label # Address Owner 

 1 3014 GREENVILLE AVE SHIELDS LTD PS 

 2 5701 MARQUITA AVE PASHA & SINA INC 

 3 5707 MARQUITA AVE RENTZ BAILEY 

 4 5711 MARQUITA AVE VAHDANI CHRISTOPHER & 

 5 5715 MARQUITA AVE NUNNALLY HARVEY W III 

 6 5719 MARQUITA AVE BOLGER DOROTHY E 

 7 5723 MARQUITA AVE VELIS BILL D 

 8 5727 MARQUITA AVE LAWSON CLIFFORD J & JANE G 

 9 5707 VANDERBILT AVE OROZCO RICHARD & RUFINA 

 10 5711 VANDERBILT AVE MOORE HARRY E & SAMMIE S 

 11 5715 VANDERBILT AVE ANTHONY JOHN ROSS 

 12 5719 VANDERBILT AVE MILLER EMILY 

 13 5723 VANDERBILT AVE KALMBACH ERIC W 

 14 5726 MARQUITA AVE O B A INC 

 15 5638 MONTICELLO AVE BASU NEIL K 

 16 5642 MONTICELLO AVE ASKEW ANTONINA M VENTURA 

 17 5647 RIDGEDALE AVE BELL PHILIP 

 18 5643 RIDGEDALE AVE KONKEL RICHARD ARTHUR 

 19 5639 RIDGEDALE AVE BATTAGLIA SCOTT & 

 20 5640 RIDGEDALE AVE BARNETT JAMES C 

 21 5642 RIDGEDALE AVE PLATTS DOUGLAS & 

 22 5644 RIDGEDALE AVE SCHUCK CORD BRITTON 

 23 5647 VANDERBILT AVE SU STUART 

 24 5720 MARQUITA AVE PATTON JEFF 

 25 5720 MARQUITA AVE WILLLINGHAM KIRK R 

 26 5720 MARQUITA AVE BURKE GARY A 



 
09/30/2020 

 

 Label # Address Owner 

 27 5720 MARQUITA AVE LOBO VINAY J 

 28 5720 MARQUITA AVE BIRNBAUM MARC A & 

 29 5720 MARQUITA AVE XOCHOTL LARA 
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3016 Greenville Avenue 

Summary: 

Below is a summary of the activities which demonstrate that the property owner, Shields Limited 

Partnership, did not intend to abandon the use even if the use was discontinued or remained vacant 

for 12 months or more. The 3016 Greenville Avenue space was continuously occupied by Dallas 

Beast Fitness from June 6, 2012 through September 30, 2017. Lease renewal negotiations began 

in May 2016; however, the tenant declined to sign a renewal, and became a month-to-month tenant 

as of November 1, 2016. They continued to occupy the space through September 30, 2017. The 

property owner has continuously worked to improve and renovate the building and this specific 

space since that time, which is evidenced in the timeline below: 

1. Lease dated 6/20/12 to 8/14/16.

2. Email dated 5/16/16 to tenant with the amended lease.

3. Letter dated 11/1/16 notifying the tenant that they would now be considered month-to-
month effective 11/1/16.

4. Email dated 9/1/17 from tenant notifying the landlord of intent to vacate the premises as
of 9/30/17.

5. Proposal signed with +One Design/Construction on 12/5/2017 for building renovation.

6. Confirmation from Texas Dept. of Licensing and Regulation for ADA ramp portion of
building renovation - 3/12/2018.

7. First drawings received from +One Design/Construction for building renovation - 3/29/18.

8. Construction permit for building renovation applied for on 4/26/18 (#1804261024).

9. Drawings for building renovation submitted to CD-11 on 7/10/18 for review

(#CD18071003). 
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10. Construction permit for electrical work applied for and issued on 9/27/18 (#1809276015).

11. CD-11 review completed on 9/12/18. (#CD18071003)

12. Construction permit for building renovation issued by the City of Dallas on 10/8/18

(#1804261024).

13. Contract signed with Highland Builders, Inc. on 11/15/18.

14. Building demolition work commences in December 2018.

15. Construction was ongoing from December 2018 through approximately February 2020.

16. Submitted building permit for interior construction on January 23, 2019.

17. Submitted Conservation District Work Review Form to relocate electrical meter on April

2, 2019.

18. Submitted Conservation District Work Review Form for improvements to paving and

sidewalk on June 5, 2019.

19. Submitted building permit for the installation of drive approach and city walk on June 5,

2019 with completion date of December 13, 2019.

20. Submitted building permit for interior remodel on October 25, 2019 with completion date

of February 6, 2020.

21. Certificate of Occupancy issued for tenant Uptown Dog on February 6, 2020.
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BOARD OF ADJUSTMENT WEDNESDAY, NOVEMBER 17, 2021 
CITY OF DALLAS, TEXAS 
 
FILE NUMBER:    BDA190-091(JM) 

BUILDING OFFICIAL’S REPORT: Application of Thomas Shields, represented by 
Steven Dimitt for a special exception to the Modified Delta Overlay District No. 1 
regulations at 3018 Greenville Avenue. This property is more fully described as Lot 11, 
Block 2168, and is zoned Conservation District No. 11 with Modified Delta Overlay 
District No.1, which states that the rights to nonconforming delta parking credits are lost 
if the use is vacant for 12 months or more. The applicant proposes to restore the lost 
delta parking credits, which will require a special exception to the Modified Delta 
Overlay District No. 1 regulations.  

LOCATION: 3018 Greenville Avenue   

APPLICANT:  Thomas Shields 
  Represented by Steven Dimitt  
UPDATE: 
On August 18 and January 20, 2021, November 18, and October 21, 2020, the Board of 
Adjustment Panel B conducted a public hearing on this application and delayed action 
per the applicant’s request. No changes have been made. The zoning case is still 
pending and the applicant is seeking a new holdover.  

REQUEST:   
A request for a special exception to the Modified Delta Overlay District No. 1 regulations 
to carry forward nonconforming parking spaces under the delta theory that were 
terminated since the use on the site was discontinued or remained vacant for 12 months 
or more is made in order for the applicant to obtain a Certificate of Occupancy for a 
retail use for the vacant commercial structure on the subject site.   

STANDARD FOR SPECIAL EXCEPTION TO THE MODIFIED DELTA OVERLAY 
DISTRICT No. 1 REGULATIONS TO CARRY FORWARD NONCONFORMING 
PARKNG AND LOADING SPACES UNDER THE DELTA THEORY WHEN A USE IS 
DISCONTINUED OR REMAINS VACANT FOR 12 MONTHS OR MORE:  
The Modified Delta Overlay District No. 1 states that the right to carry forward 
nonconforming parking and loading spaces under the delta theory terminates when a 
use is discontinued or remains vacant for 12 months or more. The board of adjustment 
may grant a special exception to this provision only if the owner can demonstrate that 
there was not an intent to abandon the use even though the use was discontinued or 
remained vacant for 12 months or more by proving the occurrence of an extreme 
circumstance, which shall include but not be limited to the following:   

1. A decline in the rental rates for the area which has affected the rental market.  



2. An unusual increase in the vacancy rates for the area which has affected the rental 
market.  

3. Obsolescence of the subject property, including environmental hazards, extensive 
renovation or remodeling, and extreme deterioration of adjacent properties affecting 
the marketability of property. 

 
STAFF RECOMMENDATION:  
Approval 

Rationale: 

• Staff concluded that the applicant had demonstrated that there was not an intent to 
abandon the use even though the use was discontinued or remained vacant for 12 
months or more by proving the occurrence of the following extreme circumstances:   

The applicant documented how extensive renovation or remodeling was necessary 
because the structure on the site was in poor condition. Construction was ongoing from 
December 2018 through approximately February 2020. 

 
BACKGROUND INFORMATION: 
Zoning:      
 

Site: CD No. 11 with an MD Overlay District No. 1 
North: CD Nos. 9 and 11 with an MD Overlay District No. 1 
South: CD No. 11 with an MD Overlay District No. 1 
East: CD No. 11 with an MD Overlay District No. 1 
West: CD Nos. 9 with an MD Overlay District No. 1 
 

Land Use:  
The subject site is developed with a commercial structure. The areas to the north, 
south, and west are developed with residential uses; and the area to the east is 
developed with commercial uses. 
 
Zoning/BDA History:    
While there have been no zoning/BDA cases within the area in the last five years, there 
are three other BDA cases at the subject site currently.  
 
GENERAL FACTS/STAFF ANALYSIS:  
This request focuses on carrying forward nonconforming parking spaces under the delta 
theory terminated because a part of the structure/use on the site was discontinued or 



remained vacant for 12 months or more. Reinstating the delta credits would allow for the 
applicant to maintain a Certificate of Occupancy for a restaurant without drive-in service 
use [Window Seat] which is currently in question due to the period of vacancy 
discovered since the prior tenant. 

The subject site is zoned Conservation District No. 11 with Modified Delta Overlay 
District No.1. According to DCAD, the property at 3018 Greenville Avenue is developed 
with a “retail strip” with over 12,210 square feet of floor area built in 1930. 

The Dallas Development Code provides the following relating to nonconformity of 
parking or loading: 

− Increased requirements. A person shall not change a use that is nonconforming 
as to parking or loading to another use requiring more off-street parking or 
loading unless the additional off-street parking and loading spaces are provided. 

− Delta theory. In calculating required off-street parking or loading, the number of 
nonconforming parking or loading spaces may be carried forward when the use 
is converted or expanded. Nonconforming rights as to parking or loading are 
defined in the following manner: required parking or loading spaces for existing 
use minus the number of existing parking or loading spaces for existing use 
equals nonconforming rights as to parking or loading. 

− Decreased requirements. When a use is converted to a new use having less 
parking or loading requirement, the rights to any portion of the nonconforming 
parking or loading that are not needed to meet the new requirements are lost. 

In 1987, the City Council created “Modified Delta Overlay Districts” in those areas where 
it has determined that a continued operation of the delta theory is not justified because 
there is no longer a need to encourage redevelopment and adaptive reuse of existing 
structures, or a continued application of the delta theory will create traffic congestion 
and public safety problems and would not be in the public interest. 

In a modified delta overlay district, the city council may limit the number of percentages 
of nonconforming parking or loading spaces that may be carried forward by a use under 
the delta theory. An ordinance establishing a modified delta overlay district may not 
increase the number of nonconforming parking or loading spaces that may be carried 
forward under the delta theory when a use is converted or expanded. 

An ordinance establishing a modified delta overlay district must provide that when a use 
located in the district is converted to a new use having less parking or loading 
requirements, the rights to any portion of the nonconforming parking or loading not 
needed to meet the new requirements are lost. 
An ordinance establishing a modified delta overlay district may provide that rights under 
the delta theory terminate when a use for which the delta theory has been applied is 
discontinued. 



In 1987, the City Council established Modified Overlay District No. 1 (the Greenville 
Avenue Modified Delta Overlay District) which stated among other things: 

− That no nonconforming parking spaces may be carried forward by a use under 
the delta theory when a use in the Community Retail District with an MD Overlay 
District No. 1a is expanded. 

In 1995, the City Council amended Modified Overlay District No. 1 (the Greenville 
Avenue Modified Delta Overlay District) which stated among other things: 

− The right to carry forward nonconforming parking and loading spaces under the 
delta theory terminates when a use is discontinued or remains vacant for 12 
months or more. The board of adjustment may grant a special exception to this 
provision only if the owner can demonstrate that there was not an intent to 
abandon the use even though the use was discontinued or remained vacant for 
12 months or more by proving the occurrence of an extreme circumstance, which 
shall include but not be limited to the following:  

1. A decline in the rental rates for the area which has affected the rental market.  

2. An unusual increase in the vacancy rates for the area which has affected the 
rental market.  

3. Obsolescence of the subject property, including environmental hazards, 
extensive renovation or remodeling, and extreme deterioration of adjacent 
properties affecting the marketability of property. 

 
Timeline:   
 
August 4, 2020: The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report. 

September 18, 2020:  The Board of Adjustment Secretary randomly assigned this case to 
Board of Adjustment Panel B.  

September 18, 2020 The Board Administrator emailed the applicant’s representative the 
public hearing date and panel that will consider the application; the 
September 30, 2020.deadline to submit additional evidence for staff 
to factor into their analysis; and the October 9, 2020 deadline to 
submit additional evidence to be incorporated into the board’s 
docket materials and the following information:  

• a copy of the application materials including the Building 
Official’s report on the application. 



• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to “documentary evidence.” 

September 30, 2020:   The applicant submitted additional information to staff beyond what 
was submitted with the original application (Attachment A). 

October 2,2020: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the October 
public hearings. The review team members in attendance included 
the Sustainable Development and Construction: Assistant Director,  
Assistant Building Official, the Board of Adjustment Chief 
Planner/Board Administrator, the Building Inspection Senior Plans 
Examiner/Development Code Specialist, the Building Inspection 
Senior Plans Examiner/Development Sign Code Specialist, Senior 
Engineer, the Board of Adjustment Senior Planner, and the 
Assistant City Attorney to the Board. 

October 21, 2020:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the next public hearing to be held on November 18, 2020. 

October 26, 2020:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

October 29,2020: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the November 
public hearing. The review team members in attendance included: 
the Sustainable Development and Construction Assistant Director, 
the Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Building Inspection Senior Plans Examiner/Development Sing 
Specialist, the Sustainable Development and Construction Senior 
Engineer, the Sustainable Development and Construction 
Department Board of Adjustment Senior Planner, the Assistant 
City Attorney to the Board. 

 



November 18, 2020:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the next public hearing to be held on January 20, 2021. 

November 23, 2020:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

January 20, 2021:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the August 18, 2021. 

January 26, 2021:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

August 23, 2021:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

No review comment sheets with comments were submitted in 
conjunction with this application. 

 
BOARD OF ADJUSTMENT ACTION:   August 18, 2021 
 
APPEARING IN FAVOR:                Steven Dimitt 1201 N. Riverfront Blvd. #150 Dallas, 

TX.  
 
APPEARING IN OPPOSITION:       None.  
 
MOTION:  Slade 
 

 I move that the Board of Adjustment in Appeal No. BDA 190-091, hold this matter under 
advisement until November 17, 2021. 

 
SECONDED: Vermillion 
AYES: 4 - Shouse, Slade, Vermillion, Brooks 
NAYS: 0 -  
MOTION PASSED: 4 – 0 (unanimously) 
 
BOARD OF ADJUSTMENT ACTION:   January 20, 2021 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX  
                                                                   Kristen Boyd 6801 Lochwood Garland, TX 
                                              



APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 
Richardson, TX 

     Richard Soltes 5607 Monticello Dallas, TX. 
     Mike Northrup 5703 Goliad Ave., Dallas, TX 
     Bruce Richardson 5607 Richmond Ave. Dallas, TX. 
MOTION:  Vermillion 
 
I move that the Board of Adjustment in Appeal No. BDA 190-091, hold this matter under 
advisement until August 18, 2021. 

 
SECONDED: Williams 
AYES: 5 - Schwartz, Shouse, Vermillion, Johnson, Williams 
NAYS: 0  
MOTION PASSED: 5 – 0 (unanimously) 
 
BOARD OF ADJUSTMENT ACTION:   November 18, 2020 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX   
                                             Tom Shields 418 E. Shore Dr. Clearlake Shores, TX 
     Kristin Boyd 6801 Lochwood, Garland, TX 
      
 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
     Pasha Heidari 3020 Greenville Ave. Dallas, TX. 
     Chuck DeShazo 400 S. Houston St. #330, Dallas, TX. 
     Mike Northrup 5703 Goliad Ave., Dallas, TX 
      Bruce Richardson 5607 Richmond Ave. Dallas, TX.  
MOTION#1:  Shouse 
 
 I move that the Board of Adjustment, in Appeal No. BDA 190-091, on application of 
Thomas Shields, represented by Steve Dimitt, grant the request to carry forward delta credits 
as a special exception to the Modified Delta Overlay District No. 1 regulations in the Dallas 
Development Code, because our evaluation of the property and the testimony shows that there 
was not an intent to abandon the use even though the use was discontinued or remained vacant 
for 12 months or more by proving the occurrence of an extreme circumstance including: 

 
Obsolescence of the subject property, including environmental hazards, extensive 
renovation or remodeling, and extreme deterioration of adjacent properties is affecting 
the marketability of the property. 

 
SECONDED: Jones 
AYES: 3 - Schwartz, Shouse, Jones,  
NAYS: 2 - Vermillion, Brooks 
MOTION FAILED: 3 – 2  
 
MOTION#2:  Shouse 
 
I move that the Board of Adjustment in Appeal No. BDA 190-091, hold this matter under 
advisement until January 20, 2021.  
 
SECONDED: Brooks 



AYES: 5 - Schwartz, Shouse, Jones, Vermillion, Brooks 
NAYS: 0 -  
MOTION PASSED: 5 – 0 (unanimously)  
 
BOARD OF ADJUSTMENT ACTION:   October 21, 2020 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX   
     Kristen Boyd 6801 Lochwood Garland, TX                                              
 
 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
      Bruce Richardson 5607 Richmond Ave. Dallas, TX.  
MOTION:  Vermillion 
 
 I move that the Board of Adjustment in Appeal No. BDA 190-091, hold this matter under 
advisement until November 18, 2020. 
 
SECONDED: Williams 
AYES: 5 - Schwartz, Shouse, Johnson, Vermillion, Williams 
NAYS: 0  
MOTION PASSED: 5 – 0 (unanimously) 
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 24 5720 MARQUITA AVE PATTON JEFF 

 25 5720 MARQUITA AVE WILLLINGHAM KIRK R 

 26 5720 MARQUITA AVE BURKE GARY A 



 
09/30/2020 

 

 Label # Address Owner 

 27 5720 MARQUITA AVE LOBO VINAY J 

 28 5720 MARQUITA AVE BIRNBAUM MARC A & 

 29 5720 MARQUITA AVE XOCHOTL LARA 
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3018 Greenville Avenue 

Summary: 

Below is a summary of the activities which demonstrate that the property owner, Shields Limited 

Partnership, did not intend to abandon the use even if the use was discontinued or remained vacant 

for 12 months or more. The 3018 Greenville Avenue space was continuously occupied by H.D. 

Men’s Clothing from November 1981 to November 30, 2017. The lessees were Harry & Vicki 

Demarco. The lease expired on April 30, 1995 and the tenant continued to occupy the premises on 

a month-to-month basis and refused to negotiate a new lease. On October 30, 2017, the property 

owner exercised its right to terminate the month-to-month tenancy effective November 30, 2017, 

and a notice to vacate was sent to the tenant by the landlord’s attorney. The tenant complied and 

vacated the space on or about November 30, 2017. The property owner has continuously worked 

to improve and renovate the building and this specific space since that time, which is evidenced in 

the timeline below: 

1. Lease dated 5/1/1992 to 4/30/1995. The lease expired in 1995, and the tenant continued

on a month-to-month basis until November 30th, 2017. We do not have any older

documents as the business was operated by our father and managed by Bill Lindsley of

J.W Lindsley Co., Inc., both now deceased.

2. Notice to vacate letter from landlord’s attorney sent on 10/03/17.

3. Email sent to landlord on 11/24/17 by Vicki Demarco confirming they would be out by

November 30th, 2017.

4. News article from the Lakewood Observer dated 11/15/2017 confirming “H.D.’s Clothing

Company, a men’s and women’s boutique that occupied two of the spaces at the strip, is
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moving after 37 years.” This demonstrates that this single tenant continuously occupied 

the space dating back to November 1981. 

5. Proposal signed with +One Design/Construction on 12/5/2017 for building renovation.  

6. Confirmation from Texas Dept. of Licensing and Regulation for ADA ramp portion of 

building renovation - 3/12/2018.  

7. First drawings received from +One Design/Construction for building renovation - 3/29/18. 

8. Construction permit for building renovation applied for on 4/26/18 (#1804261024). 

9. Drawings for building renovation submitted to CD-11 on 7/10/18 for review 

(#CD18071003).  

10. CD-11 review completed on 9/12/18. (#CD18071003) 

11. Construction permit for building renovation issued by the City of Dallas on 10/8/18 

(#1804261024). 

12. Contract signed with Highland Builders, Inc. on 11/15/18. 

13. Building demolition work commences in December 2018.  

14. Construction was ongoing from December 2018 through March 3, 2020.  

15. Entered into lease agreement with Dorky Lab LLC d/b/a Window Seat on February 12, 

2019. 

16. Submitted Conservation District Work Review Form to relocate electrical meter on April 

2, 2019. 

17. Submitted permit for interior finish out on June 7, 2019. 

18. Submitted application for work on sewer relay on September 13, 2019. 

19. Window Seat submits permit application for installation of signage on December 18, 2019. 
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20. Entered into First Amendment to Lease Agreement with Window Seat on January 18, 

2020. 

21. Submitted Conservation District Work Review Form for exterior signage on January 27, 

2020. 

22. Certificate of Occupancy obtained for Window Seat on March 3, 2020. 
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From: Kay, Kiesha <kiesha.kay@dallascityhall.com> 

Sent: Tuesday, September 11, 2018 12:05 PM 

To: Rob Baldwin <rob@baldwinplanning.com> 

Subject: Re: 3014 Greenville 

Rob, 

Yes, this is correct. 

Thank you, 

Kiesha Kay 

Get Outlook for Android 

From: Rob Baldwin <rob@baldwinplanning.com> 

Sent: Tuesday, September 11, 2018 10:49:40 AM 

To: Kay, Kiesha 

Subject: 3014 Greenville 

Good afternoon Kiesha 

I am working with the owner of the property known as 3014 Greenville. We are processing building 

permits and a CA review to allow us to renovate this building. This building in in the Modified Delta 

District and we want to make sure that we do not lose our delta credits while we are going through the 

renovation process. Would you please confirm my understanding that if we have an active building 

permit in place and are regularly calling in our inspections, we will not lose our delta credits while we 

are under construction and while we are actively marketing the spaces for lease. 

Thanks for your help. 

Rob 

Rob Baldwin 

Baldwin Associates, LLC 

(214) 729-7949

rob@baldwinplanning.com

2 4
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BOARD OF ADJUSTMENT WEDNESDAY, NOVEMBER 17, 2021 
CITY OF DALLAS, TEXAS 
 
FILE NUMBER:    BDA190-092(JM) 
 
BUILDING OFFICIAL’S REPORT: Application of Thomas Shields, represented by 
Steven Dimitt for a special exception to the Modified Delta Overlay District No. 1 
regulations at 3018 Greenville Avenue. This property is more fully described as Lot 11, 
Block 2168, and is zoned Conservation District No. 11 with Modified Delta Overlay 
District No.1, which requires that the building official shall revoke a certificate of 
occupancy if the building official determines that the certificate of occupancy was issued 
in error. The applicant proposes to appeal the decision of an administrative official in the 
revocation of a certificate of occupancy.   

LOCATION: 3018 Greenville Avenue   

APPLICANT:  Thomas Shields 
  Represented by Steven Dimitt  
REQUEST:  
 
A request is made to appeal the decision of the administrative official, more specifically, 
the Building Official’s authorized representative, the Chief Planner in the Building 
Inspection Division, revocation of a certificate of occupancy for a restaurant use located 
at 3018 Greenville Avenue. 
 
UPDATE: 
On August 18 and January 20, 2021, November 18, and October 21, 2020, the Board of 
Adjustment Panel B conducted a public hearing on this application and delayed action 
per the applicant’s request. No changes have been made. The zoning case is still 
pending and the applicant is seeking a new holdover.  

STANDARD FOR APPEAL FROM DECISION OF AN ADMINISTRATIVE OFFICIAL:   
 
Dallas Development Code Sections 51A-3.102(d)(1) and 51A-4.703(a)(2) state that any 
aggrieved person may appeal a decision of an administrative official when that decision 
concerns issues within the jurisdiction of the Board of Adjustment.  
 
The Board of Adjustment may hear and decide an appeal that alleges error in a decision 
made by an administrative official. Tex. Local Gov’t Code Section 211.009(a)(1).   
 
Administrative official means that person within a city department having the final 
decision-making authority within the department relative to the zoning enforcement 
issue.  Dallas Development Code Section 51A-4.703(a)(2). 
 
 



BACKGROUND INFORMATION: 
Zoning:      
 

Site: CD No. 11 with an MD Overlay District No. 1 
North: CD Nos. 9 and 11 with an MD Overlay District No. 1 
South: CD No. 11 with an MD Overlay District No. 1 
East: CD No. 11 with an MD Overlay District No. 1 
West: CD Nos. 9 with an MD Overlay District No. 1 
 

Land Use:  
The subject site is developed with a commercial structure. The areas to the north, 
south, and west are developed with residential uses; and the area to the east is 
developed with commercial uses. 
 
Zoning/BDA History:    
While there have been no zoning/BDA cases within the area in the last five years, there 
are three other BDA cases at the subject site currently.  
 
GENERAL FACTS/STAFF ANALYSIS: 
 
The board shall have all the powers of the administrative official on the action appealed. 
The board may in whole or in part affirm, reverse, or amend the decision of the official. 
 
Timeline:   
 
August 4, 2020: The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report. 

September 18, 2020:  The Board of Adjustment Secretary randomly assigned this case to 
Board of Adjustment Panel B.  

September 18, 2020 The Board Administrator emailed the applicant’s representative the 
public hearing date and panel that will consider the application; the 
September 30, 2020.deadline to submit additional evidence for staff 
to factor into their analysis; and the October 9, 2020 deadline to 
submit additional evidence to be incorporated into the board’s 
docket materials and the following information:  

• a copy of the application materials including the Building 
Official’s report on the application. 



• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to “documentary evidence.” 

October 5, 2020:  The applicant’s representative requested a postponement to the 
November docket (Attachment A). 

October 29,2020: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the November 
public hearing. The review team members in attendance included: 
the Sustainable Development and Construction Assistant Director, 
the Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Building Inspection Senior Plans Examiner/Development Sing 
Specialist, the Sustainable Development and Construction Senior 
Engineer, the Sustainable Development and Construction 
Department Board of Adjustment Senior Planner, the Assistant 
City Attorney to the Board. 

November 6. 2020:  Additional evidence was submitted by the city attorney for the 
administrative official (Attachment B). 

November 18, 2020:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the next public hearing to be held on January 20, 2021. 

November 23, 2020:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

January 20, 2021:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the August 18, 2021. 

January 26, 2021:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

August 23, 2021:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 



No review comment sheets with comments were submitted in 
conjunction with this application. 

BOARD OF ADJUSTMENT ACTION:   August 18, 2021 
 
APPEARING IN FAVOR:                Steven Dimitt 1201 N. Riverfront Blvd. #150 Dallas, 

TX.  
 
APPEARING IN OPPOSITION:       None.  
 
 
MOTION:  Slade 
 

 I move that the Board of Adjustment in Appeal No. BDA 190-092, hold this matter under 
advisement until November 17, 2021. 

 
SECONDED: Vermillion 
AYES: 4 - Shouse, Slade, Vermillion, Brooks 
NAYS: 0 -  
MOTION PASSED: 4 – 0 (unanimously) 
 
 
BOARD OF ADJUSTMENT ACTION:   January 20, 2021 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX   
                                             Kristin Boyd 6801 Lochwood, Garland, TX 
         
 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
     Richard Soltes 5307 Monticello Dallas, TX 
     Mike Northrup 5703 Goliad Ave., Dallas, TX 
     Bruce Richardson 5607 Richmond Ave. Dallas, TX 
     Sarah May 320 E. Jefferson Dallas TX 
     Chris Gunter 1500 Marilla St Dallas, TX 
MOTION:  Vermillion  
 

I move that the Board of Adjustment in Appeal No. BDA 190-092, hold this matter 
under advisement until August 18, 2021. 

  
SECONDED: Johnson 
AYES: 5 - Schwartz, Shouse, Vermillion, Johnson, Williams 
NAYS: 0  
MOTION PASSED: 5 – 0 (unanimously) 
 
BOARD OF ADJUSTMENT ACTION:   November 18, 2020 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX   
                                             Tom Shields 418 E. Shore Dr. Clearlake Shores, TX 
     Kristin Boyd 6801 Lochwood, Garland, TX 
     Brad Williams 2728 N. Harwood St. #500, Dallas, TX 
      



 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
     Pasha Heidari 3020 Greenville Ave. Dallas, TX. 
     Chuck DeShazo 400 S. Houston St. #330, Dallas, TX. 
     Mike Northrup 5703 Goliad Ave., Dallas, TX 
      Bruce Richardson 5607 Richmond Ave. Dallas, TX.  
 
MOTION:  Vermillion 
 

 I move that the Board of Adjustment in Appeal No. BDA 190-092, hold this matter under 
advisement until January 20, 2021. 

 
SECONDED: Jones 
AYES: 5 - Schwartz, Shouse, Vermillion, Jones, Brooks 
NAYS: 0  
MOTION PASSED: 5 – 0 (unanimously) 
 









11/04/2020 

 Notification List of Property Owners 

 BDA190-092 

 28  Property Owners Notified 

 Label # Address Owner 

 1 3014 GREENVILLE AVE SHIELDS LTD PS 

 2 5701 MARQUITA AVE PASHA & SINA INC 

 3 5707 MARQUITA AVE RENTZ BAILEY 

 4 5711 MARQUITA AVE VAHDANI CHRISTOPHER & 

 5 5715 MARQUITA AVE NUNNALLY HARVEY W III 

 6 5719 MARQUITA AVE BOLGER DOROTHY E 

 7 5727 MARQUITA AVE LAWSON CLIFFORD J & JANE G 

 8 5703 VANDERBILT AVE WIENECKE AMY K 

 9 5707 VANDERBILT AVE OROZCO RICHARD & RUFINA 

 10 5711 VANDERBILT AVE MOORE HARRY E & SAMMIE S 

 11 5715 VANDERBILT AVE ANTHONY JOHN ROSS 

 12 5719 VANDERBILT AVE MILLER EMILY 

 13 5723 VANDERBILT AVE KALMBACH ERIC W 

 14 5726 MARQUITA AVE O B A INC 

 15 5638 MONTICELLO AVE BASU NEIL K 

 16 5647 RIDGEDALE AVE BELL PHILIP 

 17 5643 RIDGEDALE AVE KONKEL RICHARD ARTHUR 

 18 5639 RIDGEDALE AVE BATTAGLIA SCOTT & 

 19 5640 RIDGEDALE AVE BARNETT JAMES C 

 20 5642 RIDGEDALE AVE PLATTS DOUGLAS & 

 21 5644 RIDGEDALE AVE SCHUCK CORD BRITTON 

 22 5647 VANDERBILT AVE SU STUART 

 23 5720 MARQUITA AVE PATTON JEFF 

 24 5720 MARQUITA AVE TATE CHRISTINE M 

 25 5720 MARQUITA AVE WILLLINGHAM KIRK R 

 26 5720 MARQUITA AVE BURKE GARY A 

 27 5720 MARQUITA AVE BIRNBAUM MARC A & 

 28 5720 MARQUITA AVE XOCHOTL LARA 
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From: Munoz, Jennifer
To:

Good Evening,

Yes, we can hold this case to November. It has not yet been advertised.

Thank you,

 Jennifer Muñoz
 Chief Planner/Board Administrator
 City of Dallas | www.dallascityhall.com
 Current Planning Division
 Sustainable Development and Construction
 1500 Marilla Street, 5BN
 Dallas, TX 75201
 O:  214-670-4208 
 jennifer.munoz@dallascityhall.com

**OPEN RECORDS NOTICE: This email and responses may be subject to the Texas Open Records Act
and may be disclosed to the public upon request.  Please respond accordingly.**

From: Jennifer Hiromoto 
Sent: Monday, October 5, 2020 1:34 PM
To: Munoz, Jennifer <jennifer.munoz@dallascityhall.com>
Cc: Rob Baldwin 
Subject: RE: Letter of support for the Window Seat to be allowed to remain open

External Email!

Good afternoon Jennifer,

We would like to ask that case BDA190-092 for the BO Appeal be on the November docket.  There is
potential that this case is not needed if the other cases are successful.  Please let us know if you can
accommodate this request.

BDA190-092_Attachment_A
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Thanks,
Jennifer

Jennifer Hiromoto
Baldwin Associates
3904 Elm Street Suite B
Dallas, TX 75226
Office: 214-824-7949
Cell: 469-275-2414
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OFFICE OF THE CITY ATTORNEY    1500 Marilla St., Suite 7DN Dallas, TX 75201    PHONE 214-670-3519    FAX 214-670-0622 

 

 
 

November 6, 2020 
 
Via Email to BDA Secretary 

 
Board of Adjustment, Panel B 
1500 Marilla St., 5BN 
Dallas, Texas 75201 
 

Re: City Staff’s Brief in Response to the Appeal of the Building Official’s Decision as 
  to 3018 Greenville, BDA 190-092 
      
Dear Board Members: 

 Below is a summary the of key points that will be addressed by City staff in response to 

the appeal of the building official’s decision in BDA 190-092. 

I. Facts 

 A certificate of occupancy (No. 8111172414) was issued for 3018 Greenville Avenue, 

Dallas, Texas 75206 in November 1981.  (Exhibit A).  The property had 8 delta credits (these are 

credits that can be used to offset the required number of parking spaces for a property) for its use 

at that time.  A new certificate of occupancy (No. 1906071094) (“CO”) was issued in March 2020 

which changed the use from a general merchandise or food store 3,500 square feet or less use to 

a restaurant without drive-in or drive-through service use.  (Exhibit B).   

 On July 14, 2020, Sarah May, Chief Planner, Building Inspection Division, sent a letter to 

the Property owners, Drew M. Martin and Tom Shields, informing them that the CO was being 

revoked because it had been issued in error.  (Exhibit C).   

 The applicant has appealed the building official’s decision to revoke the CO. 

BDA190-092_Attachment_B
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Board of Adjustment, Panel B  
November 6, 2020 
Page 2 

II. Reason for Revocation 
 
A.  Change in Use – Greater Parking Requirement 

Under Chapter 52, Section 306.13 of the Dallas City Code, the building official is required 

to revoke a certificate of occupancy if she determines that “the certificate of occupancy is issued 

in error” or “the use or occupancy authorized by the certificate of occupancy has been discontinued 

for six months or more.”  (Ex. D).  Section 3 of Ordinance No. 19726 for the Modified Delta 

Overlay No. 1, which covers 3018 Greenville Avenue, states: “That when a use located in this 

district is converted to a new use having greater parking or loading requirements, the rights to any 

nonconforming parking or loading under the delta theory may not be used to meet the new parking 

requirements.”  (Exhibit E).   

Initially the CO was approved based, in part, on compliance with off-street parking 

requirements which had been presumed to be met, in part, with the eight delta credits.  (Exhibit 

C).  However, because the application for the CO was to convert from a general merchandise or 

food store 3,500 square feet or less use to a restaurant without drive-in or drive-through service 

use, which has a greater parking requirement, rights to any nonconforming parking cannot be used 

to meet parking requirements pursuant to Section 3 of Ordinance No. 19726 for the Modified Delta 

Overlay No 1.  (Id. and Exhibit F).  When the use at 3018 Greenville Avenue was converted to a 

restaurant use, the delta credits were not available and the parking requirements for the property 

were no longer met and so the CO should not have been issued.  Therefore, the building official 

properly revoked the CO as required by Chapter 52, Section 306.13 of the Dallas City Code.   
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Board of Adjustment, Panel B  
November 6, 2020 
Page 3 
B.  Loss of Delta Credits Due to Discontinued Use/Vacancy 

Dallas City Ordinance 22472 amended Dallas City Ordinance 19726, which established 

Modified Delta Overlay District No. 1 (the Greenville Avenue Modified Delta Overlay District) 

for the area where the Property is located.  Section 1 of Ordinance No. 22472 states that Section 5 

of Ordinance No. 19726 is amended to read: “That the right to carry forward nonconforming 

parking and loading spaces under the delta theory terminates when a use is discontinued or remains 

vacant for 12 months or more.”  (Exhibit G).  It further provides “The board of adjustment may 

grant a special exception to this provision only if the owner can demonstrate that there was not an 

intent to abandon the use even though the use was discontinued or remained vacant for 12 months 

or more, by proving the occurrence of an extreme circumstance, which shall include but not be 

limited to the following: (a) A decline in the rental rates for the area which has affected the rental 

market, (b) An unusual increase in the vacancy rates for the area which has affected the rental 

market, or (c) Obsolescence of the subject property, including environmental hazards, extensive 

renovation or remodeling, and extreme deterioration of adjacent properties, affecting the 

marketability of property.”  (Id.). 

The building official relied upon a termination notice sent to the former tenant with an 

effective termination date of November 30, 2017, to conclude that the previous use had been 

discontinued for more than 12 months by the time the CO application was submitted on June 7, 

2019.  (Exhibit C and Exhibit H).  Based on Section 1 of Ordinance No. 22472 she informed the 

owners that the eight delta credits had been lost and, therefore, this was an additional reason they 

could not be used to meet the parking requirements for the new restaurant use.  This too supports 

the decision to revoke the CO.  It is up to the board of adjustment to determine if a basis for a 

special exception has been established for the discontinued use.  However, the restoration of the 
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Board of Adjustment, Panel B  
November 6, 2020 
Page 4 
delta credits due to a special exception does not have any bearing on the primary basis for the 

revocation of the CO  which was the change in use as discussed above.  

III. Relief Requested 

The building official’s decision was proper, and the City requests that the decision be 

affirmed.  The panel should sustain the building official’s decision to revoke the March 2020 

certificate of occupancy at the Property and her finding that the 8 delta credits have been lost.   

Respectfully, 
 
Christopher C. Gunter  
Assistant City Attorney 
214-670-4288 
christopher.gunter@dallascityhall.com 
 
On behalf of the building official 
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Exhibit B 
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EXHIBIT C 
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July 14, 2020 
 
 
CERTIFIED MAIL No. 7019 1640 0001 6327 1312 
 
Drew M. Martin 
PO Box 470007 
Fort Worth, Texas 76147 
 
CERTIFIED MAIL No. 7019 1640 0001 6327 1305 
 
Tom Shields 
Shields Ltd. P.S. 
418 E Shore Dr 
Kemah, Texas 77565-2525 
 
RE: Revocation of Certificate of Occupancy No. 1906071094 for a Restaurant Without Drive-In 
or Drive-Through Service use at 3018 Greenville Avenue, Dallas, Texas 75206 
 
Dear Mr. Martin and Mr. Shields: 
 
The above-referenced certificate of occupancy was approved based, in part, on compliance with 
off-street parking requirements which had been presumed to be met, in part, with eight delta 
credits. However, because the above application was to convert from a general merchandise or 
food store 3,500 square feet or less use to a restaurant without drive-in or drive-through service 
use, which has a greater parking requirement, rights to any nonconforming parking cannot be 
used to meet parking requirements pursuant to Section 3 of Ordinance No. 19726 for the 
Modified Delta Overlay No. 1 (Exhibit A). 
 
The building official is required to revoke a certificate of occupancy if the building official 
determines that the use or occupancy authorized by the certificate of occupancy has been issued 
in error.1 Therefore, the above-referenced certificate of occupancy is hereby revoked. 
 
Further, based upon the attached noticed to vacate (Exhibit B), the use discontinued and the suite 
became vacant on or by November 30, 2017. Since the previous use had been discontinued for 
more than 12 months by the time the above-referenced certificate of occupancy application was 
submitted on June 7, 2019, eight delta credits for the previous occupancy had been lost pursuant 
to Section 1 of Ordinance No. 22472 for the Modified Delta Overlay No. 1 (Exhibit C). 
Fortunately, this ordinance allows the owner to make an appeal to the Board of Adjustment for a 
special exception to the provision that terminates delta credits as described in the attached 
ordinance. 

1  Section 306.13(1) of Chapter 52, “Administrative Procedures for the Construction Codes.” 
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Any determination made by the building official is final unless appealed before the 15th day after 
written notice of the action or determination is given in accordance with Section 306.15 of 
Chapter 52 and Section 51A-4.703 of the Dallas Development Code. Questions about the appeal 
process should be directed to the building official at 214-948-4625 and questions about the 
Board of Adjustments should be directed to Charles Trammell at 214-948-4618. 
 
 
Sincerely, 
 
 
 
Sarah May 
Chief Planner 
Building Inspection  
Sustainable Development and Construction Department 
 
 
cc: Kris Sweckard, Director, Sustainable Development and Construction 

Carl Simpson, Director, Code Compliance 
David Session, CBO, Interim Building Official  
Megan Wimer, CBO, Assistant Building Official 
Tammy Palomino, Executive Assistant City Attorney 
Casey Burgess, Executive Assistant City Attorney 
Charles Trammell, Board of Adjustment Development Code Specialist 
Kim Haynie, Development Project Coordinator 
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10/21/87 

ORDINANCE NO. 19726 

An ordinance amending CHAPTER 51, "PART I OF THE DALLAS 

1 DEVELOPMENT CODE," of the Dallas City Code, as amended; 

establishing Modified Delta Overlay District No. 1 (the 

1 Greenville Avenue Modified Delta Overlay District) for the 

1 following described property, to wit: 

Tract I is generally located south of Ellsworth Avenue, west of 
Matilda Street, north of Mercedes Avenue and east of Worcola 
Street. 

Tract II is generally located south of Monticello Avenue, west 
of Matilda Street, north of Velasco Avenue and east of Worcola 
Street. 

Tract III is generally located south of Belmont Avenue, west of 
Matilda Street, north of Ross Avenue and east of Summit Avenue; 

providing a penalty not to exceed $2,000; providing a saving clause; 

providing a severability clause; and providing an effective date. 

WHEREAS, the city plan commission and the city council, in 

accordance with the provisions of the Charter of the City of Dallas, 

the state law, and the applicable ordinances of the city, have given 

the required notices and have held the req�ired public hearings 

regarding this amendment to Artie le IV, "Zoning Regulations," of 

CHAPTER 51, "DALLAS DEVELOPMENT CODE, .. of the Dallas City Code, as 

amended; Now Therefore, 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF DALLAS: 

1 

CHECt(£0 3 t
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SECTION 1. That CHAPTER 51, “PART r OF THE DALLAS DEVELOPMENT

CODE,” of the Dallas City Code, as amended, is amended by

establishing Modified Delta Overlay District No. 1 (this district”)

on the following described Property, to-wit:

Tract I: Being all of City Block 8/2906 bounded by Ellsworth

Avenue, Greenville Avenue, Matalee Street and Worcola Street;

all of City Blocks C/2907, E/2907 and A/2908 bounded by Matalee

Street, Greenville Avenue, Martel Avenue and Worcola Street;

all of City Block 8/2909 bounded by Martel Avenue, Greenville

Avenue, Longview Street and Worcola Street; all of City Blocks

H/29l2 and A/2913 bounded by Longview Street, Greenville

Avenue, McCominas Boulevard and Worcola Street; all of City

Block 1/2193 bounded by McCominas Boulevard, Greenville Avenue,

MorningSide Avenue and Worcola Street; all of City Block 2/2194

bounded by Morningside Avenue, Greenville Avenue, Mercedes

Avenue, and Worcola Street; all of City Block 3/2890 bounded by

Ellsworth Avenue, Matilda Street, Kenwood Avenue and Greenville

Avenue; all of City Block 2/2889 bounded by Kenwood Avenue,

Matilda Street, Penrose Avenue and Greenville Avenue; all of

City Block 1/2888 bounded by Penrose Avenue, Matilda Street,

Martel Street and Greenville Avenue; all of City Blocks A/2894

and 2895 bounded by Martel Avenue, Matilda Street, McComrnas

Boulevard and Greenville Avenue; all of City Blocks 2896 and

4/2149 bounded by McComrnas Boulevard, Matilda Street,

Morningside Avenue and Greenville Avenue; and all of City Block

3/2148 bounded by Morningside Avenue, Matilda Street, Mercedes

Avenue and Greenville Avenue.

Tract II: Being all of City Block 8/2170 bounded by Monticello

Avenue, Greenville Avenue, Ridgedale Avenue and Worcola Street;

all of City Block C/2l71 bounded by Ridgedale Avenue,

Greenville Avenue, Vanderbilt Avenue and Worcola Street; all of

City Blocks D/2l72 and 1/2076 bounded by Vanderbilt Avenue,

Greenville Avenue, Goodwin Avenue and Worcola Street; all of

City Block 8/1926 bounded by Goodwin Avenue, Greenville Avenue,

Vickery Boulevard and Worcola Street; all of City Block 9/1927

bounded by Vickery Boulevard, Greenville Avenue, Miller Avenue

and Worcola Street; all of City Block 1/2146 bounded by

Monticello Avenue, Matilda Street, Marquita Avenue, and

Greenville Avenue; all of City Blocks 1/2168 and 5/2166 bounded

by Marquita Avenue, Matilda Street, Vanderbilt Avenue and

Greenville Avenue; all of City Blocks 1/2164 and 1/2162 bounded

by Vanderbilt Avenue, Matilda Street, Goodwin Street and

Greenville Avenue; all of City Block 8/1918 bounded by Goodwin

2
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Avenue, Matilda Street, Vickery Boulevard and Greenville
Avenue; all Of City Block 9/1919 bounded by Vickery Boulevard,
Matilda Street, Liano Street and Greenville Avenue; and all of
City Block 1/1885 bounded by Liano Street, Matilda Street,
Velasco Avenue and Greenville Avenue.

Tract III:

Being all of City Block 8/2012 bounded by Belmont Avenue,
Greenville Avenue, Richmond Avenue, and Summit Avenue; all of
City Block 7/2071 and, part of City Block 1982 bounded by
Richmond Avenue, Greenville Avenue, Bell Avenue and Summit
Avenue; part of City Block 1982 and all of City Block D/l982
bounded by Bell Avenue, Greenville Avenue, Sears Street and
Summit Avenue; all of City Block C/1983 bounded by Sears
Street, Greenville Avenue, Alta Street and Summit Avenue; all
of City Block B/1988 bounded by Alta Street, Greenville Avenue,
Lewis Street and Summit Avenue, part of City Block 1472 bounded
by Lewis Street, Greenville Avenue, Ross Avenue and the
westward prolongation of the centerline of Ross Avenue from
Greenville Avenue to Summit Avenue, and Summit Avenue; all of
City Block 17/1901 bounded by Belmont Avenue, Matilda Street,
Richmond Street and Greenville Avenue; all of City Block
24/1904 bounded by Richmond Avenue, Matilda Street, Prospect
Avenue and Greenville Avenue; all of City Block 1/1905 bounded
by Prospect Avenue, Matilda Street, Oram Street and Greenville
Avenue; all of City Block 1907 and part of City Block 1908
bounded by Oram Street, Matilda Street, LaVista Street and
Greenville Avenue, all of City Blocks A/l473 and B/l474 bounded
by LaVista Street, Matilda Street, Lewis Street and Greenville
Avenue; and all of City Blocks F/l473 and G/1474 bounded by
Lewis Street, Matilda Street, Ross Avenue and Greenville Avenue.

SECTION 2. That no nonconforming parking spaces may be

carried forward by a use under the delta theory, as defined in

Section 51-4.704 of CHAPTER 51, “PART I OF THE DALLAS

DEVELOPMENT CODE,” of the Dallas City Code, as amended, when a

use located in this district is expanded.

SECTION 3. That when a use located in this district is

converted to a new use having greater parking or loading

requirements, the rights to any nonconforming parking or
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loading under the delta theory may not be used to meet the new

parking requirements.

SECTION 4. That when a use located in this district is

converted to a new use having lesser parking or loading

requirements, the rights to any portion of the nonconforming

parking or loading not needed to meet the new requirements are

lost.

SECTION 5. That the right to carry forward nonconforming

parking and loading spaces under the delta theory terminates

when a use is discontinued or remains vacant for 12 months or

more. The board of adjustment may grant a special exception to

this provision only if the owner can state an extreme

circumstance that demonstrates that tiere was not an intent to

abandon the use even though the use was discontinued or

remained vacant for 12 months or more.

SECTION 6. That a person violating a provision of this

ordinance, upon conviction, is punishable by a fine not to

exceed $2,000.

SECTION 7. That CHAPTER 51 of the Dallas City Code, as

amended, shall remain in full force and effect, save arid except

as amended by this ordinance.

SECTION 8 That the terms and provisions of this ordinance

are severable and are governed by Section 1-4 of CHAPTER 1 of

the Dallas City Code, as amended.

4
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SEcTION 9. That this ordinance shall take effect

irrunediately from and after its passage and publication in

accordance with the provisions of the Charter of the City of

Dallas, and it is accordingly so ordained.

APPROVED AS TO FORM:

ANALESLIE MUNCY, City Attorney

BY44
As istant City Attorney

Passed and correctly enrolled

_____

OCT 21. 17

Zoning File No. Z867—228/6254—E

56231

S
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6-21-95

ORDINANCE NO. 22472 

An ordinance amending Ordinance No. 19726, which established Modified Delta 

Overlay District No. 1 (the Greenville Avenue Modified Delta Overlay District); 

amending Section 5 of that ordinance; providing that the board of adjustment may not 

grant a special exception for required parking; providing an extension of the walking 

distance for remote parking; providing that more than 50 percent of required parking 

may consist of special parking; providing that the modified delta overlay district 

regulations contained in Section 51 A-4.506 of CHAPTER 51 A, "PART II OF THE 

DALLAS DEVELOPMENT CODE," as amended, shall govern this district; providing a 

penalty not to exceed $2,000; providing a saving clause; providing a severability 

clause; and providing an effective date. 

WHEREAS, the city plan commission and the city council of the City of Dallas, in 

accordance with the Charter of the City of Dallas, the state law, and the applicable 

ordinances of the city, have given the required notices and have held the required 

public hearings regarding this amendment to Ordinance No. 19726; and 

WHEREAS, the city council finds that it is in the public interest to amend 

Modified Delta Overlay District No. 1 as specified in this ordinance; Now, Therefore, 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF DALLAS: 

SECTION 1. That Section 5 of Ordinance No. 19726 is amended to read as 

follows: 

"SECTION 5. That the right to carry forward nonconforming parking and loading 

1 CHECKED BY 
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spaces under the delta theory terminates when a use is discontinued or remains
vacant for 12 months or more. The board of adjustment may grant a special exception
to this provision only if the owner can demonstrate[state an extreme circurnetanoe—that
domonetrate6] that there was not an intent to abandon the use even though the use
was discontinued or remained vacant for 12 months or more. by proving the
occurrence of an extreme circumstance, which shall include but not be limited to the
following:

A decline in the rental rates for the area which has affected the rental
market.

An unusual increase in the vacancy rates for the area which has affected
the rental market.

Obsolescence of the subject property, including environmental hazards,
extensive renovation or remodeling, and extreme deterioration of adjacent properties.
affecting the marketability of property.”

SECTION 2. That a new Section 5A is added to Ordinance No. 19726 to read

as follows:

“SECTION 5A. That the board of adjustment may not grant a special exception
for required off-street parking in this district.”

SECTION 3. That a new Section 58 is added to Ordinance No. 19726 to read
as follows:

“SECTION 58. That the walking distances contained in Paragraphs (1) and
(2)(A) of Section 51A-4.324(d) of CHAPTER 51A, “PART II OF THE DALLAS
DEVELOPMENT CODE,” of the Dallas City Code, as amended, are extended to 600
and 900 feet, respectively, for remote parking in this district.”

SECTION 4. That a new Section SC is added to Ordinance No, 19726 to read

as follows:

“SECTION 5C. That special parking, as defined in Section 51A-4.321 of
CHAPTER 51A, “PART If OF THE DALLAS DEVELOPMENT CODE,” as amended, may
account for more than 50 percent of the off-street parking required for any use.”

SECTION 5. That a new Section SD is added to Ordinance No, 19726 to read

2
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as follows:

“SECTION 5D. That the modified delta overlay district regulations contained in
Section 51A-4.506 of CHAPTER 51A, “PART II OF THE DALLAS DEVELOPMENT
CODE,” of the Dallas City Code, as amended, govern this district.”

SECTION 6. That a person violating a provision of this ordinance, upon

conviction, is punishable by a fine not to exceed $2,000.

SECTION 7. That CHAPTERS 51 and 51A, “DALLAS DEVELOPMENT CODE,”

of the Dallas City Code, as amended, and Ordinance No. 19726 shall remain in full

force and effect, save and except as amended by this ordinance.

SECTION 8. That the terms and provisions of this ordinance are severable and

are governed by Section 1-4 of CHAPTER 1 of the Dallas City Code, as amended.

SECTION 9. That this ordinance shall take effect immediately from and after its

passage and publication in accordance with the provisions of the Charter of the City of

Dallas, and it is accordingly so ordained.

APPROVED AS TO FORM:

SAM A. LINDSAY, C)y*torney

By_______________
Asistant City Attorney

JUN 28 1995
Passed_________

File No. Z945-206/6254-E
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Chapter 52: Administrative Procedures for the Construction Codes – Page 70 

306.12 Voiding of certificate of occupancy. 

306.12.1 Void ab initio. A certificate of occupancy shall be void ab initio if the use or 
occupancy authorized by that certificate of occupancy is not commenced before the 120th day 
after the date of its issuance unless one or more extensions are granted under Subsection 
306.12.2, in which case the certificate of occupancy shall be void ab initio if the use or 
occupancy is not commenced during the extended time period(s). (Ord. 26029; 26579) 

306.12.2 Extensions of time.  The building official may grant one or more extensions of time 
for periods not exceeding 120 days each if the building official finds that circumstances beyond 
the control of the holder of the certificate of occupancy have prevented the use or occupancy 
from being commenced. If a request for extension is made by the applicant or the applicant’s 
agent, the request must be in writing and made within the time period sought to be extended. 
(Ord. 26029; 26579) 

306.12.3 Void.  A certificate of occupancy shall be void if: 

1. A specific use permit required by the Dallas Development Code to operate the use or
occupancy expires; or

2. A compliance date for the use or occupancy set by ordinance or the board of adjustment
in accordance with the Dallas Development Code has passed. (Ord. 26579)

306.13 Revocation of certificate of occupancy.  The building official shall revoke a certificate of 
occupancy if the building official determines that: 

1. the certificate of occupancy is issued in error;

2. the certificate of occupancy is issued on the basis of false, incomplete, or incorrect
information supplied;

3. a use or occupancy is being operated in a manner that is a substantial danger of injury or
an adverse health impact to any person or property and is in violation of the codes, the
Dallas Development Code, other city ordinances, rules, or regulations, or any county, state,
or federal laws or regulations;

4. the structure or portion of the structure is a substantial danger of injury or an adverse health
impact to any person or property and is in violation of the codes, the Dallas Development
Code, other city ordinances, rules, or regulations, or any county, state, or federal laws or
regulations;

5. a required city, county, state, or federal license, permit, or registration to operate the use or
occupancy has not been issued, has been revoked, or has expired;

32-26



Chapter 52: Administrative Procedures for the Construction Codes – Page 71 

 6. the holder of the certificate of occupancy has refused, upon request, to supply the building 
official with records needed to document the percentage of gross revenue on a quarterly 
(three-month) basis derived from the sale or service of alcoholic beverages within the 
required time period; or 

 
 7. the use or occupancy authorized by the certificate of occupancy has been discontinued for 

six months or more. (Ord. 26029; 26579) 
 
306.14 Written notice.  Written notice of any action taken or determination made by the building 
official under this section must be given to the owner of the structure and land and to the operator 
of the use or occupancy at the address shown on the certificate of occupancy by certified mail with 
a five-day return receipt requested or by hand-delivery. Except when a compliance date has been 
set in accordance with the Dallas Development Code, the notice must state that the action taken or 
determination made by the building official is final unless appealed. The fact that the notice is 
returned undelivered or that the return receipt is not signed by the addressee shall not affect the 
validity of the notice. (Ord. 26579)  
 
306.15 Appeal of actions and determinations.  Any action taken or determination made by the 
building official under this section shall be final unless appealed as follows: 
 

1. If the action taken or determination made was pursuant to the codes, an appeal must be 
made to the building inspection advisory, examining, and appeals board in accordance with 
Section 208 before the 15th day after written notice of the action taken or determination 
made is given in accordance with Section 306.14; or 

 
2. Except as provided in Paragraph 3, if the action taken or determination made was pursuant 

to the Dallas Development Code, an appeal must be made to the board of adjustment in 
accordance with the Dallas Development Code. 

 
3. A certificate of occupancy that is void because a compliance date for the use or occupancy 

set by ordinance or the board of adjustment in accordance with the Dallas Development 
Code has passed may not be appealed under this subsection. (Ord. 26029; 26579) 

 
306.16 Stay pending appeal.  An appeal of an action taken or determination made by the building 
official under this section stays all proceedings in furtherance of the action taken or determination 
made that is appealed unless the building official certifies in writing to the appropriate board facts 
supporting the building official’s opinion that a stay would cause imminent peril to life or property.  
Then, the proceedings may be stayed only by a restraining order granted by the district court, after 
notice to the building official, if due cause is shown. (Ord. 26579)  
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R73376 

10/21/87 

ORDINANCE NO. 19726 

An ordinance amending CHAPTER 51, "PART I OF THE DALLAS 

1 DEVELOPMENT CODE," of the Dallas City Code, as amended; 

establishing Modified Delta Overlay District No. 1 (the 

1 Greenville Avenue Modified Delta Overlay District) for the 

1 following described property, to wit: 

Tract I is generally located south of Ellsworth Avenue, west of 
Matilda Street, north of Mercedes Avenue and east of Worcola 
Street. 

Tract II is generally located south of Monticello Avenue, west 
of Matilda Street, north of Velasco Avenue and east of Worcola 
Street. 

Tract III is generally located south of Belmont Avenue, west of 
Matilda Street, north of Ross Avenue and east of Summit Avenue; 

providing a penalty not to exceed $2,000; providing a saving clause; 

providing a severability clause; and providing an effective date. 

WHEREAS, the city plan commission and the city council, in 

accordance with the provisions of the Charter of the City of Dallas, 

the state law, and the applicable ordinances of the city, have given 

the required notices and have held the req�ired public hearings 

regarding this amendment to Artie le IV, "Zoning Regulations," of 

CHAPTER 51, "DALLAS DEVELOPMENT CODE, .. of the Dallas City Code, as 

amended; Now Therefore, 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF DALLAS: 

1 

CHECt(£0 3 t
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SECTION 1. That CHAPTER 51, “PART r OF THE DALLAS DEVELOPMENT

CODE,” of the Dallas City Code, as amended, is amended by

establishing Modified Delta Overlay District No. 1 (this district”)

on the following described Property, to-wit:

Tract I: Being all of City Block 8/2906 bounded by Ellsworth

Avenue, Greenville Avenue, Matalee Street and Worcola Street;

all of City Blocks C/2907, E/2907 and A/2908 bounded by Matalee

Street, Greenville Avenue, Martel Avenue and Worcola Street;

all of City Block 8/2909 bounded by Martel Avenue, Greenville

Avenue, Longview Street and Worcola Street; all of City Blocks

H/29l2 and A/2913 bounded by Longview Street, Greenville

Avenue, McCominas Boulevard and Worcola Street; all of City

Block 1/2193 bounded by McCominas Boulevard, Greenville Avenue,

MorningSide Avenue and Worcola Street; all of City Block 2/2194

bounded by Morningside Avenue, Greenville Avenue, Mercedes

Avenue, and Worcola Street; all of City Block 3/2890 bounded by

Ellsworth Avenue, Matilda Street, Kenwood Avenue and Greenville

Avenue; all of City Block 2/2889 bounded by Kenwood Avenue,

Matilda Street, Penrose Avenue and Greenville Avenue; all of

City Block 1/2888 bounded by Penrose Avenue, Matilda Street,

Martel Street and Greenville Avenue; all of City Blocks A/2894

and 2895 bounded by Martel Avenue, Matilda Street, McComrnas

Boulevard and Greenville Avenue; all of City Blocks 2896 and

4/2149 bounded by McComrnas Boulevard, Matilda Street,

Morningside Avenue and Greenville Avenue; and all of City Block

3/2148 bounded by Morningside Avenue, Matilda Street, Mercedes

Avenue and Greenville Avenue.

Tract II: Being all of City Block 8/2170 bounded by Monticello

Avenue, Greenville Avenue, Ridgedale Avenue and Worcola Street;

all of City Block C/2l71 bounded by Ridgedale Avenue,

Greenville Avenue, Vanderbilt Avenue and Worcola Street; all of

City Blocks D/2l72 and 1/2076 bounded by Vanderbilt Avenue,

Greenville Avenue, Goodwin Avenue and Worcola Street; all of

City Block 8/1926 bounded by Goodwin Avenue, Greenville Avenue,

Vickery Boulevard and Worcola Street; all of City Block 9/1927

bounded by Vickery Boulevard, Greenville Avenue, Miller Avenue

and Worcola Street; all of City Block 1/2146 bounded by

Monticello Avenue, Matilda Street, Marquita Avenue, and

Greenville Avenue; all of City Blocks 1/2168 and 5/2166 bounded

by Marquita Avenue, Matilda Street, Vanderbilt Avenue and

Greenville Avenue; all of City Blocks 1/2164 and 1/2162 bounded

by Vanderbilt Avenue, Matilda Street, Goodwin Street and

Greenville Avenue; all of City Block 8/1918 bounded by Goodwin

2
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Avenue, Matilda Street, Vickery Boulevard and Greenville
Avenue; all Of City Block 9/1919 bounded by Vickery Boulevard,
Matilda Street, Liano Street and Greenville Avenue; and all of
City Block 1/1885 bounded by Liano Street, Matilda Street,
Velasco Avenue and Greenville Avenue.

Tract III:

Being all of City Block 8/2012 bounded by Belmont Avenue,
Greenville Avenue, Richmond Avenue, and Summit Avenue; all of
City Block 7/2071 and, part of City Block 1982 bounded by
Richmond Avenue, Greenville Avenue, Bell Avenue and Summit
Avenue; part of City Block 1982 and all of City Block D/l982
bounded by Bell Avenue, Greenville Avenue, Sears Street and
Summit Avenue; all of City Block C/1983 bounded by Sears
Street, Greenville Avenue, Alta Street and Summit Avenue; all
of City Block B/1988 bounded by Alta Street, Greenville Avenue,
Lewis Street and Summit Avenue, part of City Block 1472 bounded
by Lewis Street, Greenville Avenue, Ross Avenue and the
westward prolongation of the centerline of Ross Avenue from
Greenville Avenue to Summit Avenue, and Summit Avenue; all of
City Block 17/1901 bounded by Belmont Avenue, Matilda Street,
Richmond Street and Greenville Avenue; all of City Block
24/1904 bounded by Richmond Avenue, Matilda Street, Prospect
Avenue and Greenville Avenue; all of City Block 1/1905 bounded
by Prospect Avenue, Matilda Street, Oram Street and Greenville
Avenue; all of City Block 1907 and part of City Block 1908
bounded by Oram Street, Matilda Street, LaVista Street and
Greenville Avenue, all of City Blocks A/l473 and B/l474 bounded
by LaVista Street, Matilda Street, Lewis Street and Greenville
Avenue; and all of City Blocks F/l473 and G/1474 bounded by
Lewis Street, Matilda Street, Ross Avenue and Greenville Avenue.

SECTION 2. That no nonconforming parking spaces may be

carried forward by a use under the delta theory, as defined in

Section 51-4.704 of CHAPTER 51, “PART I OF THE DALLAS

DEVELOPMENT CODE,” of the Dallas City Code, as amended, when a

use located in this district is expanded.

SECTION 3. That when a use located in this district is

converted to a new use having greater parking or loading

requirements, the rights to any nonconforming parking or
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loading under the delta theory may not be used to meet the new

parking requirements.

SECTION 4. That when a use located in this district is

converted to a new use having lesser parking or loading

requirements, the rights to any portion of the nonconforming

parking or loading not needed to meet the new requirements are

lost.

SECTION 5. That the right to carry forward nonconforming

parking and loading spaces under the delta theory terminates

when a use is discontinued or remains vacant for 12 months or

more. The board of adjustment may grant a special exception to

this provision only if the owner can state an extreme

circumstance that demonstrates that tiere was not an intent to

abandon the use even though the use was discontinued or

remained vacant for 12 months or more.

SECTION 6. That a person violating a provision of this

ordinance, upon conviction, is punishable by a fine not to

exceed $2,000.

SECTION 7. That CHAPTER 51 of the Dallas City Code, as

amended, shall remain in full force and effect, save arid except

as amended by this ordinance.

SECTION 8 That the terms and provisions of this ordinance

are severable and are governed by Section 1-4 of CHAPTER 1 of

the Dallas City Code, as amended.

4
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SEcTION 9. That this ordinance shall take effect

irrunediately from and after its passage and publication in

accordance with the provisions of the Charter of the City of

Dallas, and it is accordingly so ordained.

APPROVED AS TO FORM:

ANALESLIE MUNCY, City Attorney

BY44
As istant City Attorney

Passed and correctly enrolled

_____

OCT 21. 17

Zoning File No. Z867—228/6254—E

56231

S
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SEC. 51A-4.210.   RETAIL AND PERSONAL SERVICE USES. 
 
   (a)   General provisions. Except as otherwise provided in this article, 
the following general provisions apply to all uses listed in this section: 
 
      (1)   All uses must be retail or service establishments dealing directly 
with consumers. No person may produce goods or perform services on 
the premises unless those goods or services are principally sold on the 
premises to individuals at retail. 
 
      (2)   Outside sales, outside display of merchandise, and outside 
storage may be classified as either main or accessory uses. Accessory 
outside sales, accessory outside display of merchandise, and accessory 
outside storage are limited to five percent of the lot. If these uses occupy 
more than five percent of the lot, they are only allowed in districts that 
permit them as a main use. 
 
      (3)   In a GO(A) district, a retail and personal service use: 
 
         (A)   must be contained entirely within a building; and 
 
         (B)   may not have a floor area that, in combination with the floor 
areas of other retail and personal service uses in the building, exceeds 10 
percent of the total floor area of the building. 
 
   (b)   Specific uses. 
 
 
      (13)   General merchandise or food store 3,500 square feet or less. 
 
         (A)   Definition:  A retail store with a floor area of 3,500 square 
feet or less for the sale of general merchandise or food.  Typical general 
merchandise includes clothing and other apparel, equipment for hobbies 
and sports, gifts, flowers and household plants, dry goods, toys, 
furniture, antiques, books and stationery, pets, drugs, auto parts and 
accessories, and similar consumer goods.  The term “food store” 
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includes a grocery store, delicatessen, convenience store without drive-
through, and specialty foods store.  This use does not include other uses 
in this article that are specifically listed. 
 
         (B)   Districts permitted:  By right in GO(A)*, retail, CS, 
industrial, central area, mixed use, multiple commercial, and urban 
corridor districts. By right as a limited use only in MF-3(A), MF-4(A), 
LO(A), and MO(A) districts. *Note:  This use is subject to restrictions in 
the GO(A) district. See Subsection (a)(3). 
 
         (C)   Required off-street parking:  One space per 200 square feet of 
floor area. 
 
         (D)   Required off-street loading:  One space. 
 
         (E)   Additional provisions: 
 
            (i)   If this use has a drive-through facility, a minimum of two 
stacking spaces must be provided.  See Section 51A-4.304 for more 
information regarding off-street stacking spaces generally. 
 
            (ii)   The outside sale, display, or storage of furniture is permitted 
if the furniture is: 
 
               (aa)   customarily used outside; and 
 
               (bb)    made of a material that is resistant to damage or 
deterioration from exposure to the outside environment. 
 
            (iii)   The outside sale, display, or storage of furniture, other than 
the furniture described in Section 51A-4.210(b)(13)(E)(ii), is permitted 
only on Saturday and Sunday. 
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      (24)   Restaurant without drive-in or drive-through service. 
 
         (A)   Definition:  An establishment principally for the sale and 
consumption of food on the premises.  (This use does not include a 
restaurant with drive-in or drive-through service.) 
 
         (B)   Districts permitted:  By right in GO(A)*, retail, CS, 
industrial, central area, mixed use, multiple commercial, and urban 
corridor districts. By right as a limited use only in MF-4(A), LO(A), and 
MO(A) districts. By SUP only in the NO(A) district. RAR required in 
MF-4(A), LO(A), MO(A), GO(A), retail, CS, industrial, mixed use, and 
multiple commercial districts. *Note:  This use is subject to restrictions 
in the GO(A) district. See Subsection (a)(3). 
 
         (C)   Required off-street parking: 
 
            (i)   As a main use:  except as otherwise provided, one space per 
100 square feet of floor area. 
 
            (ii)   As a limited or accessory use:  except as otherwise 
provided, one space per 200 square feet of floor area. 
 
            (iii)   One space per 500 square feet of floor area used for the 
manufacture of alcoholic beverages as an accessory use to the restaurant 
without drive-in or drive-through service use. 
 
         (D)   Required off-street loading: 
 
  
SQUARE FEET OF FLOOR AREA IN 
STRUCTURE 

TOTAL REQUIRED SPACES OR BERTHS 

0 to 5,000 NONE 
5,000 to 25,000 1 
25,000 to 50,000 2 
Each additional 50,000 or fraction thereof 1 additional 
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         (E)   Additional provisions: 
 
            (i)   The sale and service of alcoholic beverages in conjunction 
with the operation of this use is allowed generally, but may be prohibited 
if this use is located in a liquor control overlay district.  See Section 51A-
4.503. 
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6-21-95

ORDINANCE NO. 22472 

An ordinance amending Ordinance No. 19726, which established Modified Delta 

Overlay District No. 1 (the Greenville Avenue Modified Delta Overlay District); 

amending Section 5 of that ordinance; providing that the board of adjustment may not 

grant a special exception for required parking; providing an extension of the walking 

distance for remote parking; providing that more than 50 percent of required parking 

may consist of special parking; providing that the modified delta overlay district 

regulations contained in Section 51 A-4.506 of CHAPTER 51 A, "PART II OF THE 

DALLAS DEVELOPMENT CODE," as amended, shall govern this district; providing a 

penalty not to exceed $2,000; providing a saving clause; providing a severability 

clause; and providing an effective date. 

WHEREAS, the city plan commission and the city council of the City of Dallas, in 

accordance with the Charter of the City of Dallas, the state law, and the applicable 

ordinances of the city, have given the required notices and have held the required 

public hearings regarding this amendment to Ordinance No. 19726; and 

WHEREAS, the city council finds that it is in the public interest to amend 

Modified Delta Overlay District No. 1 as specified in this ordinance; Now, Therefore, 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF DALLAS: 

SECTION 1. That Section 5 of Ordinance No. 19726 is amended to read as 

follows: 

"SECTION 5. That the right to carry forward nonconforming parking and loading 

1 CHECKED BY 
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spaces under the delta theory terminates when a use is discontinued or remains
vacant for 12 months or more. The board of adjustment may grant a special exception
to this provision only if the owner can demonstrate[state an extreme circurnetanoe—that
domonetrate6] that there was not an intent to abandon the use even though the use
was discontinued or remained vacant for 12 months or more. by proving the
occurrence of an extreme circumstance, which shall include but not be limited to the
following:

A decline in the rental rates for the area which has affected the rental
market.

An unusual increase in the vacancy rates for the area which has affected
the rental market.

Obsolescence of the subject property, including environmental hazards,
extensive renovation or remodeling, and extreme deterioration of adjacent properties.
affecting the marketability of property.”

SECTION 2. That a new Section 5A is added to Ordinance No. 19726 to read

as follows:

“SECTION 5A. That the board of adjustment may not grant a special exception
for required off-street parking in this district.”

SECTION 3. That a new Section 58 is added to Ordinance No. 19726 to read
as follows:

“SECTION 58. That the walking distances contained in Paragraphs (1) and
(2)(A) of Section 51A-4.324(d) of CHAPTER 51A, “PART II OF THE DALLAS
DEVELOPMENT CODE,” of the Dallas City Code, as amended, are extended to 600
and 900 feet, respectively, for remote parking in this district.”

SECTION 4. That a new Section SC is added to Ordinance No, 19726 to read

as follows:

“SECTION 5C. That special parking, as defined in Section 51A-4.321 of
CHAPTER 51A, “PART If OF THE DALLAS DEVELOPMENT CODE,” as amended, may
account for more than 50 percent of the off-street parking required for any use.”

SECTION 5. That a new Section SD is added to Ordinance No, 19726 to read

2
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as follows:

“SECTION 5D. That the modified delta overlay district regulations contained in
Section 51A-4.506 of CHAPTER 51A, “PART II OF THE DALLAS DEVELOPMENT
CODE,” of the Dallas City Code, as amended, govern this district.”

SECTION 6. That a person violating a provision of this ordinance, upon

conviction, is punishable by a fine not to exceed $2,000.

SECTION 7. That CHAPTERS 51 and 51A, “DALLAS DEVELOPMENT CODE,”

of the Dallas City Code, as amended, and Ordinance No. 19726 shall remain in full

force and effect, save and except as amended by this ordinance.

SECTION 8. That the terms and provisions of this ordinance are severable and

are governed by Section 1-4 of CHAPTER 1 of the Dallas City Code, as amended.

SECTION 9. That this ordinance shall take effect immediately from and after its

passage and publication in accordance with the provisions of the Charter of the City of

Dallas, and it is accordingly so ordained.

APPROVED AS TO FORM:

SAM A. LINDSAY, C)y*torney

By_______________
Asistant City Attorney

JUN 28 1995
Passed_________

File No. Z945-206/6254-E
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BOARD OF ADJUSTMENT WEDNESDAY, NOVEMBER 17, 2021 
CITY OF DALLAS, TEXAS 
 
FILE NUMBER:    BDA190-093(JM) 

BUILDING OFFICIAL’S REPORT: Application of Thomas Shields, represented by 
Steven Dimitt for a special exception to the Modified Delta Overlay District No. 1 
regulations at 3024 Greenville Avenue. This property is more fully described as Lot 11, 
Block 2168, and is zoned Conservation District No. 11 with Modified Delta Overlay 
District No.1, which states that the rights to nonconforming delta parking credits are lost 
if the use is vacant for 12 months or more. The applicant proposes to restore the lost 
delta parking credits, which will require a special exception to the Modified Delta 
Overlay District No. 1 regulations.  

LOCATION: 3024 Greenville Avenue   

APPLICANT:  Thomas Shields 
  Represented by Steven Dimitt  
UPDATE: 
On August 18 and January 20, 2021, November 18, and October 21, 2020, the Board of 
Adjustment Panel B conducted a public hearing on this application and delayed action 
per the applicant’s request. No changes have been made. The zoning case is still 
pending and the applicant is seeking a new holdover.  

REQUEST:   
A request for a special exception to the Modified Delta Overlay District No. 1 regulations 
to carry forward nonconforming parking spaces under the delta theory that were 
terminated since the use on the site was discontinued or remained vacant for 12 months 
or more is made in order for the applicant to obtain a Certificate of Occupancy for a 
retail use for the vacant commercial structure on the subject site.   

STANDARD FOR SPECIAL EXCEPTION TO THE MODIFIED DELTA OVERLAY 
DISTRICT No. 1 REGULATIONS TO CARRY FORWARD NONCONFORMING 
PARKNG AND LOADING SPACES UNDER THE DELTA THEORY WHEN A USE IS 
DISCONTINUED OR REMAINS VACANT FOR 12 MONTHS OR MORE:  
The Modified Delta Overlay District No. 1 states that the right to carry forward 
nonconforming parking and loading spaces under the delta theory terminates when a 
use is discontinued or remains vacant for 12 months or more. The board of adjustment 
may grant a special exception to this provision only if the owner can demonstrate that 
there was not an intent to abandon the use even though the use was discontinued or 
remained vacant for 12 months or more by proving the occurrence of an extreme 
circumstance, which shall include but not be limited to the following:   

1. A decline in the rental rates for the area which has affected the rental market.  



2. An unusual increase in the vacancy rates for the area which has affected the rental 
market.  

3. Obsolescence of the subject property, including environmental hazards, extensive 
renovation or remodeling, and extreme deterioration of adjacent properties affecting 
the marketability of property. 

 

STAFF RECOMMENDATION:  
Approval 

Rationale: 

• Staff concluded that the applicant had demonstrated that there was not an intent to 
abandon the use even though the use was discontinued or remained vacant for 12 
months or more by proving the occurrence of the following extreme circumstances:   

The applicant documented how extensive renovation or remodeling was necessary 
because the structure on the site was in poor condition. Construction was ongoing from 
December 2018 through approximately February 2020. 

 
BACKGROUND INFORMATION: 
Zoning:      
 

Site: CD No. 11 with an MD Overlay District No. 1 
North: CD Nos. 9 and 11 with an MD Overlay District No. 1 
South: CD No. 11 with an MD Overlay District No. 1 
East: CD No. 11 with an MD Overlay District No. 1 
West: CD Nos. 9 with an MD Overlay District No. 1 
 

Land Use:  
The subject site is developed with a commercial structure. The areas to the north, 
south, and west are developed with residential uses; and the area to the east is 
developed with commercial uses. 
 
Zoning/BDA History:    
While there have been no zoning/BDA cases within the area in the last five years, there 
are three other BDA cases at the subject site currently.  
 
GENERAL FACTS/STAFF ANALYSIS:  
This request focuses on carrying forward nonconforming parking spaces under the delta 
theory terminated because a part of the structure/use on the site was discontinued or 



remained vacant for 12 months or more. Reinstating the delta credits would allow for the 
applicant to obtain a Certificate of Occupancy for a proposed new tenant. The previous 
alcoholic beverage establishment use [San Francisco Rose] Certificate of Occupancy 
was revoked due to an extended period of vacancy. 

The subject site is zoned Conservation District No. 11 with Modified Delta Overlay 
District No.1. According to DCAD, the property at 3024 Greenville Avenue is developed 
with a “retail strip” with over 12,210 square feet of floor area built in 1930. 

The Dallas Development Code provides the following relating to nonconformity of 
parking or loading: 

− Increased requirements. A person shall not change a use that is nonconforming 
as to parking or loading to another use requiring more off-street parking or 
loading unless the additional off-street parking and loading spaces are provided. 

− Delta theory. In calculating required off-street parking or loading, the number of 
nonconforming parking or loading spaces may be carried forward when the use 
is converted or expanded. Nonconforming rights as to parking or loading are 
defined in the following manner: required parking or loading spaces for existing 
use minus the number of existing parking or loading spaces for existing use 
equals nonconforming rights as to parking or loading. 

− Decreased requirements. When a use is converted to a new use having less 
parking or loading requirement, the rights to any portion of the nonconforming 
parking or loading that are not needed to meet the new requirements are lost. 

In 1987, the City Council created “Modified Delta Overlay Districts” in those areas where 
it has determined that a continued operation of the delta theory is not justified because 
there is no longer a need to encourage redevelopment and adaptive reuse of existing 
structures, or a continued application of the delta theory will create traffic congestion 
and public safety problems and would not be in the public interest. 

In a modified delta overlay district, the city council may limit the number of percentages 
of nonconforming parking or loading spaces that may be carried forward by a use under 
the delta theory. An ordinance establishing a modified delta overlay district may not 
increase the number of nonconforming parking or loading spaces that may be carried 
forward under the delta theory when a use is converted or expanded. 

An ordinance establishing a modified delta overlay district must provide that when a use 
located in the district is converted to a new use having less parking or loading 
requirements, the rights to any portion of the nonconforming parking or loading not 
needed to meet the new requirements are lost. 
An ordinance establishing a modified delta overlay district may provide that rights under 
the delta theory terminate when a use for which the delta theory has been applied is 
discontinued. 



In 1987, the City Council established Modified Overlay District No. 1 (the Greenville 
Avenue Modified Delta Overlay District) which stated among other things: 

− That no nonconforming parking spaces may be carried forward by a use under 
the delta theory when a use in the Community Retail District with an MD Overlay 
District No. 1a is expanded. 

In 1995, the City Council amended Modified Overlay District No. 1 (the Greenville 
Avenue Modified Delta Overlay District) which stated among other things: 

− The right to carry forward nonconforming parking and loading spaces under the 
delta theory terminates when a use is discontinued or remains vacant for 12 
months or more. The board of adjustment may grant a special exception to this 
provision only if the owner can demonstrate that there was not an intent to 
abandon the use even though the use was discontinued or remained vacant for 
12 months or more by proving the occurrence of an extreme circumstance, which 
shall include but not be limited to the following:  

1. A decline in the rental rates for the area which has affected the rental market.  

2. An unusual increase in the vacancy rates for the area which has affected the 
rental market.  

3. Obsolescence of the subject property, including environmental hazards, 
extensive renovation or remodeling, and extreme deterioration of adjacent 
properties affecting the marketability of property. 

 
Timeline:   
 
August 4, 2020: The applicant submitted an “Application/Appeal to the Board of 

Adjustment” and related documents which have been included as 
part of this case report. 

September 18, 2020:  The Board of Adjustment Secretary randomly assigned this case to 
Board of Adjustment Panel B.  

September 18, 2020 The Board Administrator emailed the applicant’s representative the 
public hearing date and panel that will consider the application; the 
September 30, 2020.deadline to submit additional evidence for staff 
to factor into their analysis; and the October 9, 2020 deadline to 
submit additional evidence to be incorporated into the board’s 
docket materials and the following information:  

• a copy of the application materials including the Building 
Official’s report on the application. 



• the criteria/standard that the board will use in their decision to 
approve or deny the request; and 

• the Board of Adjustment Working Rules of Procedure pertaining 
to “documentary evidence.” 

September 30, 2020:   The applicant submitted additional information to staff beyond what 
was submitted with the original application (Attachment A). 

October 2,2020: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the October 
public hearings. The review team members in attendance included 
the Sustainable Development and Construction: Assistant Director,  
Assistant Building Official, the Board of Adjustment Chief 
Planner/Board Administrator, the Building Inspection Senior Plans 
Examiner/Development Code Specialist, the Building Inspection 
Senior Plans Examiner/Development Sign Code Specialist, Senior 
Engineer, the Board of Adjustment Senior Planner, and the 
Assistant City Attorney to the Board. 

October 21, 2020:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the next public hearing to be held on November 18, 2020. 

October 26, 2020:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

October 29,2020: The Board of Adjustment staff review team meeting was held 
regarding this request and the others scheduled for the November 
public hearing. The review team members in attendance included: 
the Sustainable Development and Construction Assistant Director, 
the Building Official, the Assistant Building Official, the Board of 
Adjustment Chief Planner/Board Administrator, the Chief Arborist, 
the Building Inspection Senior Plans Examiner/Development Sing 
Specialist, the Sustainable Development and Construction Senior 
Engineer, the Sustainable Development and Construction 
Department Board of Adjustment Senior Planner, the Assistant 
City Attorney to the Board. 

 



November 18, 2020:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the next public hearing to be held on January 20, 2021. 

November 23, 2020:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

January 20, 2021:  The Board of Adjustment Panel B conducted a public hearing on 
this application and delayed action per the applicant’s request until 
the August 18, 2021. 

January 26, 2021:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

August 23, 2021:  The Board Administrator wrote the applicant a letter of the board’s 
action; the deadline to submit additional evidence for staff to factor 
into their analysis; and the deadline to submit additional evidence 
to be incorporated into the board’s docket materials. 

No review comment sheets with comments were submitted in 
conjunction with this application. 

BOARD OF ADJUSTMENT ACTION:   August 18, 2021 
 
APPEARING IN FAVOR:                Steven Dimitt 1201 N. Riverfront Blvd. #150 Dallas, 

TX.  
 
APPEARING IN OPPOSITION:       None.  
 
MOTION:  Slade 
 

 I move that the Board of Adjustment in Appeal No. BDA 190-093, hold this matter under 
advisement until November 17, 2021. 

 
SECONDED: Vermillion 
AYES: 4 - Shouse, Slade, Vermillion, Brooks 
NAYS: 0 -  
MOTION PASSED: 4 – 0 (unanimously) 
 
BOARD OF ADJUSTMENT ACTION:   January 20, 2021 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX   
 
APPEARING NEUTRAL:                          Jeffrey Karetnick 5739 Marquita Ave. Dallas, TX 
     April Segovia 5739 Marquita Ave. Dallas, TX 



 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
     Richard Soltes 5607 Monticello Dallas, TX 
     Mike Northrup 5703 Goliad Ave., Dallas, TX 
      Bruce Richardson 5607 Richmond Ave. Dallas, TX.  
 
MOTION:  Vermillion 
 
I move that the Board of Adjustment in Appeal No. BDA 190-093, hold this matter under 
advisement until August 18, 2021. 
  
SECONDED: Williams 
AYES: 5 - Schwartz, Shouse, Vermillion, Johnson, Williams 
NAYS: 0  
MOTION PASSED: 5 – 0 (unanimously) 
 
BOARD OF ADJUSTMENT ACTION:   November 18, 2020 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX   
                                             Tom Shields 418 E. Shore Dr. Clearlake Shores, TX 
     Jeffrey Karetnick 3024 Greenville Ave., Dallas, TX 
      
 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
     Pasha Heidari 3020 Greenville Ave. Dallas, TX. 
     Chuck DeShazo 400 S. Houston St. #330, Dallas, TX. 
     Mike Northrup 5703 Goliad Ave., Dallas, TX 
      Bruce Richardson 5607 Richmond Ave. Dallas, TX.  
 
MOTION:  Jones 
 
I move that the Board of Adjustment in Appeal No. BDA 190-093, hold this matter under 
advisement until January 20, 2021. 

 
SECONDED: Vermillion    
AYES: 5 - Schwartz, Shouse, Vermillion, Jones, Brooks 
NAYS: 0  
MOTION PASSED: 5 – 0 (unanimously) 
 
BOARD OF ADJUSTMENT ACTION:   October 21, 2020 
 
APPEARING IN FAVOR:                Steven Dimitt 1501 N. Riverfront Blvd. #150 Dallas,TX 
     Rob Baldwin 3904 Elm St. Ste. B Dallas, TX   
 
APPEARING IN OPPOSITION:       Roger Albright 1701 N. Collins Blvd. #1100 

Richardson, TX 
      Bruce Richardson 5607 Richmond Ave. Dallas, TX.  
 
MOTION:  Shouse 
 



 I move that the Board of Adjustment in Appeal No. BDA 190-093, hold this matter under 
advisement until November 18, 2020. 

 
SECONDED: Vermillion    
AYES: 5 - Schwartz, Shouse, Vermillion, Johnson, Williams 
NAYS: 0  
MOTION PASSED: 5 – 0 (unanimously) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 



 



 



10/01/2020 

 Notification List of Property Owners 

 BDA190-093 

 29  Property Owners Notified 

 

 Label # Address Owner 

 1 3014 GREENVILLE AVE SHIELDS LTD PS 

 2 5701 MARQUITA AVE PASHA & SINA INC 

 3 5707 MARQUITA AVE RENTZ BAILEY 

 4 5711 MARQUITA AVE VAHDANI CHRISTOPHER & 

 5 5715 MARQUITA AVE NUNNALLY HARVEY W III 

 6 5719 MARQUITA AVE BOLGER DOROTHY E 

 7 5723 MARQUITA AVE VELIS BILL D 

 8 5727 MARQUITA AVE LAWSON CLIFFORD J & JANE G 

 9 5707 VANDERBILT AVE OROZCO RICHARD & RUFINA 

 10 5711 VANDERBILT AVE MOORE HARRY E & SAMMIE S 

 11 5715 VANDERBILT AVE ANTHONY JOHN ROSS 

 12 5719 VANDERBILT AVE MILLER EMILY 

 13 5723 VANDERBILT AVE KALMBACH ERIC W 

 14 5726 MARQUITA AVE O B A INC 

 15 5638 MONTICELLO AVE BASU NEIL K 

 16 5642 MONTICELLO AVE ASKEW ANTONINA M VENTURA 

 17 5647 RIDGEDALE AVE BELL PHILIP 

 18 5643 RIDGEDALE AVE KONKEL RICHARD ARTHUR 

 19 5639 RIDGEDALE AVE BATTAGLIA SCOTT & 

 20 5640 RIDGEDALE AVE BARNETT JAMES C 

 21 5642 RIDGEDALE AVE PLATTS DOUGLAS & 

 22 5644 RIDGEDALE AVE SCHUCK CORD BRITTON 

 23 5647 VANDERBILT AVE SU STUART 

 24 5720 MARQUITA AVE PATTON JEFF 

 25 5720 MARQUITA AVE WILLLINGHAM KIRK R 

 26 5720 MARQUITA AVE BURKE GARY A 



 
10/01/2020 

 

 Label # Address Owner 

 27 5720 MARQUITA AVE LOBO VINAY J 

 28 5720 MARQUITA AVE BIRNBAUM MARC A & 

 29 5720 MARQUITA AVE XOCHOTL LARA 

 



34-1



34-2



34-3



34-4



34-5



34-6



34-7



34-8



34-9



34-10



34-11



34-12



34-13



34-14



34-15



34-16



3024 Greenville Avenue 

Summary: 

Below is a summary of the activities which demonstrate that the property owner, Shields Limited 

Partnership, did not intend to abandon the use even if the use was discontinued or remained vacant 

for 12 months or more. The 3024 Greenville space was continuously occupied by the San Francisco 

Rose from March 19, 1997 to November 14, 2017. The property owner has continuously worked 

to improve and renovate the building and this specific space since that time, which is evidenced in 

the timeline below: 

1. Lease dated 3/19/97 to 5/31/12.

2. Amended Lease dated 6/1/12 to 5/31/22.

3. Order compelling debtor (SF Rose) to vacate no later than 11/14/17.

4. Proposal signed with +One Design/Construction on 12/5/2017 for building renovation.

5. San Francisco Rose – Certificate of Occupancy – 01/9/17.

6. Confirmation from Texas Dept. of Licensing and Regulation for ADA ramp portion of

building renovation - 3/12/2018.

7. First drawings received from +One Design/Construction for building renovation - 3/29/18.

8. Construction permit for building renovation applied for on 4/26/18 (#1804261024).

9. Submitted building permit for remodel on May 31, 2018 with completion date of February

21, 2020. 

10. Drawings for building renovation submitted to CD-11 on 7/10/18 for review

(#CD18071003). 

11. Construction permit to relocate electrical meter applied for 4/4/19 (#190404600).
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12. CD-11 review completed on 9/12/18. (#CD18071003)

13. Construction permit for building renovation issued by the City of Dallas on 10/8/18

(#1804261024).

14. Submitted building permit for interior remodel on November 13, 2018 with completion

date of January 25, 2019. 

15. Contract signed with Highland Builders, Inc. on 11/15/18.

16. Construction permit to remodel to empty shell applied for on 5/31/18.

17. Submitted building permit for relocation of electrical meter on April 4, 2019.

18. Construction permit for Sewer Relay applied for on 9/13/19 with completion date of

12/23/19. 

19. Construction has been ongoing from December 2018 through approximately February

2020.

20. Executed lease agreement with tenant, Meyboom Brasserie, LLC on June 22, 2020.

21. The property owner and Meyboom Brasserie, LLC have been actively working on plans

and submittals for additional improvements and the continuation of the use at this location.
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From: Munoz, Jennifer
To: Jackson, Latonia
Subject: FW: RE BDA190-090, 091, 092, 093 Holdovers
Date: Wednesday, November 10, 2021 9:14:14 AM
Attachments: image001.png

image002.png
image003.png
image004.png

Holdover request pending zoning case.
 
Sincerely,
 

 

  Jennifer Muñoz
  Chief Planner/Board Administrator
  City of Dallas | www.dallascityhall.com
  Planning and Urban Design
  1500 Marilla Street, 5BN
  Dallas, TX 75201
  O:  214-670-4208
  Working Remotely, please call:
  Google Voice:  972-926-3691 
  jennifer.munoz@dallascityhall.com

       
**OPEN RECORDS NOTICE: This email and responses may be subject to the Texas Open Records Act
and may be disclosed to the public upon request.  Please respond accordingly.**
 
How am I doing? Please contact my supervisor at andreea.udrea@dallascityhall.com.
 

From: Jennifer Hiromoto <jennifer@baldwinplanning.com> 
Sent: Tuesday, October 26, 2021 11:55 AM
To: Munoz, Jennifer <jennifer.munoz@dallascityhall.com>
Cc: Rob Baldwin <rob@baldwinplanning.com>; sdimitt@pcrfirm.com
Subject: RE: RE BDA190-090, 091, 092, 093 Holdovers
 

External Email!

Hi Jennifer,
 
Since this case is scheduled to go to City Council for the zoning change (Z210-213) on December 8th,
we would like to respectfully request the Board hold this case until January (since this is a
Wednesday panel who does not meet in December).
 
Thanks,
Jennifer

mailto:jennifer.munoz@dallascityhall.com
mailto:latonia.jackson@dallascityhall.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.dallascitynews.net%2F&data=04%7C01%7Clatonia.jackson%40dallascityhall.com%7C253c098ef4f24cf6057a08d9a45cc142%7C2935709ec10c4809a302852d369f8700%7C0%7C0%7C637721540542866816%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=6el8TxJ6W6W2os%2BixnujtXOFyxqJmWgBIDrBmholcHY%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.dallascityhall.com%2F&data=04%7C01%7Clatonia.jackson%40dallascityhall.com%7C253c098ef4f24cf6057a08d9a45cc142%7C2935709ec10c4809a302852d369f8700%7C0%7C0%7C637721540542866816%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=tYTI2uBq4esFaUARuCFwDKqP12zGXWZZ7EeDkcCq4xs%3D&reserved=0
mailto:jennifer.munoz@dallascityhall.com
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Ftwitter.com%2FCityofDallas&data=04%7C01%7Clatonia.jackson%40dallascityhall.com%7C253c098ef4f24cf6057a08d9a45cc142%7C2935709ec10c4809a302852d369f8700%7C0%7C0%7C637721540542876777%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=S5gC4qV94GK3BghqBumyOEKxW%2Fi89ZIgL0Wk9ruZK1E%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.facebook.com%2FDallasCityHall%2F&data=04%7C01%7Clatonia.jackson%40dallascityhall.com%7C253c098ef4f24cf6057a08d9a45cc142%7C2935709ec10c4809a302852d369f8700%7C0%7C0%7C637721540542876777%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=6MWoEr%2F7A5RC8hcjgxtqQG5ovGixxVSS8o%2Bi85zKnyE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.youtube.com%2Fuser%2Fdmcclel&data=04%7C01%7Clatonia.jackson%40dallascityhall.com%7C253c098ef4f24cf6057a08d9a45cc142%7C2935709ec10c4809a302852d369f8700%7C0%7C0%7C637721540542886722%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=S%2BsNxTsInJVBuet0MLU23PUtZfn8bHgQqo4PFJXcF%2Fc%3D&reserved=0
mailto:andreea.udrea@dallascityhall.com






 
Jennifer Hiromoto
Baldwin Associates
3904 Elm Street Suite B
Dallas, TX 75226
Office: 214-824-7949
Cell: 469-275-2414
 

CAUTION: This email originated from outside of the organization. Please, do not click
links or open attachments unless you recognize the sender and know the content is
safe.
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	3016 Greenville Avenue
	Summary:
	Below is a summary of the activities which demonstrate that the property owner, Shields Limited Partnership, did not intend to abandon the use even if the use was discontinued or remained vacant for 12 months or more. The 3016 Greenville Avenue space ...
	1. Lease dated 6/20/12 to 8/14/16.
	2. Email dated 5/16/16 to tenant with the amended lease.
	3. Letter dated 11/1/16 notifying the tenant that they would now be considered month-to-month effective 11/1/16.
	4. Email dated 9/1/17 from tenant notifying the landlord of intent to vacate the premises as of 9/30/17.
	5. Proposal signed with +One Design/Construction on 12/5/2017 for building renovation.
	6. Confirmation from Texas Dept. of Licensing and Regulation for ADA ramp portion of building renovation - 3/12/2018.
	7. First drawings received from +One Design/Construction for building renovation - 3/29/18.
	8. Construction permit for building renovation applied for on 4/26/18 (#1804261024).
	9. Drawings for building renovation submitted to CD-11 on 7/10/18 for review (#CD18071003).
	10. Construction permit for electrical work applied for and issued on 9/27/18 (#1809276015).
	11. CD-11 review completed on 9/12/18. (#CD18071003)
	12. Construction permit for building renovation issued by the City of Dallas on 10/8/18 (#1804261024).
	13. Contract signed with Highland Builders, Inc. on 11/15/18.
	14. Building demolition work commences in December 2018.
	15. Construction was ongoing from December 2018 through approximately February 2020.
	16. Submitted building permit for interior construction on January 23, 2019.
	17. Submitted Conservation District Work Review Form to relocate electrical meter on April 2, 2019.
	18. Submitted Conservation District Work Review Form for improvements to paving and sidewalk on June 5, 2019.
	19. Submitted building permit for the installation of drive approach and city walk on June 5, 2019 with completion date of December 13, 2019.
	20. Submitted building permit for interior remodel on October 25, 2019 with completion date of February 6, 2020.
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	Below is a summary of the activities which demonstrate that the property owner, Shields Limited Partnership, did not intend to abandon the use even if the use was discontinued or remained vacant for 12 months or more. The 3018 Greenville Avenue space ...
	1. Lease dated 5/1/1992 to 4/30/1995. The lease expired in 1995, and the tenant continued on a month-to-month basis until November 30th, 2017. We do not have any older documents as the business was operated by our father and managed by Bill Lindsley o...
	2. Notice to vacate letter from landlord’s attorney sent on 10/03/17.
	3. Email sent to landlord on 11/24/17 by Vicki Demarco confirming they would be out by November 30th, 2017.
	4. News article from the Lakewood Observer dated 11/15/2017 confirming “H.D.’s Clothing Company, a men’s and women’s boutique that occupied two of the spaces at the strip, is moving after 37 years.” This demonstrates that this single tenant continuous...
	5. Proposal signed with +One Design/Construction on 12/5/2017 for building renovation.
	6. Confirmation from Texas Dept. of Licensing and Regulation for ADA ramp portion of building renovation - 3/12/2018.
	7. First drawings received from +One Design/Construction for building renovation - 3/29/18.
	8. Construction permit for building renovation applied for on 4/26/18 (#1804261024).
	9. Drawings for building renovation submitted to CD-11 on 7/10/18 for review (#CD18071003).
	10. CD-11 review completed on 9/12/18. (#CD18071003)
	11. Construction permit for building renovation issued by the City of Dallas on 10/8/18 (#1804261024).
	12. Contract signed with Highland Builders, Inc. on 11/15/18.
	13. Building demolition work commences in December 2018.
	14. Construction was ongoing from December 2018 through March 3, 2020.
	15. Entered into lease agreement with Dorky Lab LLC d/b/a Window Seat on February 12, 2019.
	16. Submitted Conservation District Work Review Form to relocate electrical meter on April 2, 2019.
	17. Submitted permit for interior finish out on June 7, 2019.
	18. Submitted application for work on sewer relay on September 13, 2019.
	19. Window Seat submits permit application for installation of signage on December 18, 2019.
	20. Entered into First Amendment to Lease Agreement with Window Seat on January 18, 2020.
	21. Submitted Conservation District Work Review Form for exterior signage on January 27, 2020.
	22. Certificate of Occupancy obtained for Window Seat on March 3, 2020.
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	BDA190-093_ATTACHMENT A_33024 Greenville - Summary and Supplemental Documents
	3024 Greenville Avenue
	Summary:
	Below is a summary of the activities which demonstrate that the property owner, Shields Limited Partnership, did not intend to abandon the use even if the use was discontinued or remained vacant for 12 months or more. The 3024 Greenville space was con...
	1. Lease dated 3/19/97 to 5/31/12.
	2. Amended Lease dated 6/1/12 to 5/31/22.
	3. Order compelling debtor (SF Rose) to vacate no later than 11/14/17.
	4. Proposal signed with +One Design/Construction on 12/5/2017 for building renovation.
	5. San Francisco Rose – Certificate of Occupancy – 01/9/17.
	6. Confirmation from Texas Dept. of Licensing and Regulation for ADA ramp portion of building renovation - 3/12/2018.
	7. First drawings received from +One Design/Construction for building renovation - 3/29/18.
	8. Construction permit for building renovation applied for on 4/26/18 (#1804261024).
	9. Submitted building permit for remodel on May 31, 2018 with completion date of February 21, 2020.
	10. Drawings for building renovation submitted to CD-11 on 7/10/18 for review (#CD18071003).
	11. Construction permit to relocate electrical meter applied for 4/4/19 (#190404600).
	12. CD-11 review completed on 9/12/18. (#CD18071003)
	13. Construction permit for building renovation issued by the City of Dallas on 10/8/18 (#1804261024).
	14. Submitted building permit for interior remodel on November 13, 2018 with completion date of January 25, 2019.
	15. Contract signed with Highland Builders, Inc. on 11/15/18.
	16. Construction permit to remodel to empty shell applied for on 5/31/18.
	17. Submitted building permit for relocation of electrical meter on April 4, 2019.
	18. Construction permit for Sewer Relay applied for on 9/13/19 with completion date of 12/23/19.
	19. Construction has been ongoing from December 2018 through approximately February 2020.
	20. Executed lease agreement with tenant, Meyboom Brasserie, LLC on June 22, 2020.
	21. The property owner and Meyboom Brasserie, LLC have been actively working on plans and submittals for additional improvements and the continuation of the use at this location.
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