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PURPOSE AND BACKGROUND:

• Council deferred three acquisition resolutions from the March 23,
2016 Agenda and the Mayor requested the City Manager and City
Attorney give Council a brief presentation at the April 6, 2016,
Council meeting regarding options for handling such matters.

• This briefing is not a comprehensive overview of eminent domain
law or the City’s land acquisition policies and procedures.

• Rather, it focuses on issues raised at the March 23, 2016, Council
meeting regarding resolution language authorizing acquisition,
including the exercise of eminent domain, if such becomes
necessary, of property needed for City projects.
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ACQUISITIONS AND EMINENT 
DOMAIN:  Some Legal Considerations

• The City must provide owners with due process as required by the United
States and Texas Constitutions and State law.

• Legal Procedures and Safeguards Involving Eminent Domain (examples):
– Acquisitions must be for a valid public purpose.
– The City is required to make an initial offer in writing to the owner.
– The City is required to provide the owner at the time of an offer all appraisal

reports the City has acquired.
– The City is required to make a final offer in writing to the owner.
– The final offer must be made at least 30 days after the initial offer and the

owner must be provided at least 14 days to respond.
– The City must give owners the Landowner’s Bill of Rights (See Attachments)

before or at the same time as it first represents that it has eminent domain
authority and at least 7 days before a final offer.

– Eminent domain actions must be authorized via state mandated motion
language and a record vote of Council.
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THE AUTHORIZATION PROCESS:
The City used a single acquisition resolution that addresses both voluntary, agreed acquisitions and use
of eminent domain for the three pulled items:

• See the Attachments for an example.

• The form of resolution specifies, among other matters:
– Owner information;
– Price and closing costs authorized to be paid;
– Project (public purpose) for which the property is being acquired;
– Type of property interest being acquired (fee simple title, easement, leasehold, etc.); and
– Description of the property being acquired.

• The form of resolution authorizes acquisition on the specified terms, including the use of eminent
domain, if necessary.

• This single resolution approach is most frequently used for projects considered time sensitive.

• The City also often does a separate resolution for voluntary, agreed acquisitions and/or a separate
resolution for use of eminent domain, rather than addressing the two possible events into a single
resolution.
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THE AUTHORIZATION PROCESS:
(continued)

• The single resolution approach works as follows:
– If the parties can agree to a voluntary sale on substantially the

terms authorized in the resolution, there is a closing without
further action before Council.

– If the parties cannot agree on a voluntary sale on substantially
the terms authorized in the resolution, the City is free to file an
eminent domain action without going back to Council.

– The parties are free to continue negotiations up to and even
after the filing of an eminent domain action.

– Any material change from the terms originally approved by
Council in the resolution, either through an agreement before
or in a later settlement of a filed eminent domain action, will
require a further Council resolution approving the changed
terms.
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CLARIFICATIONS ABOUT THE PROCESS:

• The City communicates with owners prior to adoption of acquisition
resolutions whether or not eminent domain is involved.
– A resolution of Council is not necessary for Staff to initiate contacts or start

negotiations with owners.
– City Staff regularly contacts the owners before an acquisition resolution is

taken to Council.
• Community meetings to announce and explain the Project are held.
• Written notices/solicitations to individual owners are sent.
• Telephone calls and site visits are made in an effort to open a dialog.
• This outreach often involves requests by the City to inspect, survey, and/or appraise the

property.
– Staff receives all manner of responses to its outreach.
– Staff continues communications as long as a deal seems possible or project

deadlines do not become an issue.
– If owners will not deal or project deadlines dictate, Staff refers the file to the

City Attorney’s Office for filing of an eminent domain action. Even then
negotiations continue in hopes of voluntary agreement.
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CLARIFICATIONS ABOUT THE PROCESS: 
(continued)

• The City starts with fair offers to owners.
– The United States Constitution and Texas law require just compensation.
– The City is required by State law to get appraisals from state certified

appraisers. Owners are not similarly obligated.
– The City is required by State law to provide copies of the appraisals supporting

its offer. Owners are not similarly obligated.
– The City is required by State law to make a reasonable, good faith offer to

owners as a jurisdictional prerequisite to any eminent domain action. An
aggressive, “low ball” offer could put the action at risk of being abated or
dismissed.

– City Staff knows that should an eminent domain action be filed, the
Commissioners panel (comprised of three impartial land owners appointed by
an elected judge) will be ruling on the compensation issue and, ultimately, a
jury of citizens will decide compensation at trial.

– Staff has no personal or professional incentive to “low ball” owners.
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CLARIFICATIONS ABOUT THE PROCESS: 
(continued)

• The purchase price / eminent domain award is not the only
compensation available to many owners.
– For acquisitions involving eminent domain, owners are entitled to

receive:
• Reasonable fair market value compensation for the property taken and
• Compensation for damage, if any, to an owner’s remaining property.

– Relocation Benefits: Displaced owners and tenants can get
replacement housing assistance and moving costs in addition to the
purchase price / eminent domain award.

• Required for projects using federal funds.
• Other projects are covered by city code.
• The conditions to and formulas for relocation benefits are very fact specific.
• Historically, the City has been very generous with relocation benefits.
• Relocation benefits can exceed the purchase price / eminent domain award.
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CLARIFICATIONS ABOUT THE PROCESS: 
(continued)

• The City does not have unlimited discretion to
voluntarily pay any amount deemed necessary
to get a deal.
– The City is generally limited to FMV and other

statutory compensation.
– The Texas Constitution prohibits gifts of public

funds.
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CLARIFICATIONS ABOUT THE PROCESS: 
(continued)

• The City does not have unlimited discretion over the land to be
acquired.
– Eminent domain must have a valid “public purpose.”

• The City cannot take property for just any purpose or for no purpose.
• Examples – streets and alleys, parks and open spaces, utility lines and facilities,

drainage and flood control, water and wastewater facilities, landfills, municipal
buildings, etc.

• Eminent domain for economic development is prohibited.
• The public purpose must be identified.
• If property is acquired through an eminent domain judgment, the former

owner has a right to reacquire the property if the public purpose is not
pursued.

– The projects being pursued by the City dictate the property needed.
– Holdouts can threaten the physical viability of, delay, or increase the

cost of an entire public project.
– Without the possibility of eminent domain action, every owner would

have an incentive to be the last holdout.
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CLARIFICATIONS ABOUT THE PROCESS: 
(continued)

• The City Attorney’s Office is not in contact
with owners during routine negotiations.
– Acquisition staff conducts negotiations with

owners until those efforts seem useless or
deadlines loom.

– Staff then refers the file to the City Attorney’s
Office for filing of an eminent domain action.
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CITY MANAGER’S
RECOMMENDATIONS:

• If the single resolution format, authorizing in one resolution both a
voluntary, agreed acquisition and the use of eminent domain, if necessary,
is to be changed the City Manager’s Office recommends using:
– a single specific resolution for voluntary, agreed acquisitions that would go to

Council if and only if a deal is ready to close; and
– a separate resolution for eminent domain authorizations that would go to

Council if and only if Staff is convinced that a deal is not likely or project
deadlines dictate.

(This is the process currently most often used by Sustainable Development –
Real Estate for acquisitions.)

• Direct Staff to provide more information in the Agenda Information Sheets
about negotiations, contact history and possible relocation benefits.
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QUESTIONS?
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ATTACHEMENTS

• Attachment A – Resolution Example “click”

• Attachment B – Landowner’s Bill of Rights”click”
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